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ORDER

The United States Constitution requires the governing
officials of the State of South Carolina to enact new districting
plans for the South Carolina Senate, the South Carolina House of
Representatives, and the United States Congressional districts
within the state on an equi popul ous basis every ten years, in
accordance wth population changes revealed by the decennial
census. Unfortunately, the governing officials of the State of
South Carolina, followi ng receipt of the 2000 census data, failed
to successfully fulfill this duty and have now reached an i npasse.
After a lengthy period of mapping, the South Carolina GCeneral
Assenbly, in which Republicans constitute a majority of both

houses, prepared redistricting plans for all three bodies, but the
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pl ans were vetoed by Governor James H Hodges, a Denocrat. The
General Assenbly failed in its attenpt to override the veto,
pronpting the filing of these consolidated |awsuits. |In each case
now before the court, the plaintiffs seek a declaration that the
existing districting plans for each elective district are
unconstitutional and the inplenentation of interim court-ordered
plans in time for inpending 2002 el ections. Thus, this court has
once again been placed into the center of partisan politics in
Sout h Carolina, assigned the “unwel cone obligation” of devising and
approving redistricting plans for each | egi sl ati ve body. Connor v.
Finch, 431 U.S. 407, 415 (1977).!
| . Background

South Carolina s Ceneral Assenbly is conposed of two bodies:
a Senate with forty-six single-nenber district seats, see S. C
Const. art. Ill, 88 1 & 6, and a House of Representatives with 124
si ngl e-menber district seats, see S.C. Const. art. IIl, 8 3. South

Carolina is also entitled to six representatives in the United

! The redistricting process in South Carolina has
historically been a troubled one. Much of that history is
di scussed in detail in Burton v. Sheheen, 793 F. Supp. 1329, 1337-
40 (D.S.C. 1992), vacated sub nom Statew de Reapportionnment
Advi sory Comm v. Theodore, 508 U. S. 968 (1993), in which a three-
j udge court was cal |l ed upon to address a near-identical inpasse for
all three elective bodies following the release of the 1990
decenni al census, and in Smth v. Beasley, 946 F. Supp. 1174, 1177-
79 (D.S.C. 1996), in which a three-judge court was called upon to
address the constitutionality of nine House of Representative
election districts and three Senate el ection districts drawn by the
South Carolina CGeneral Assenbly after the Burton court plans were
vacated by the Suprene Court.




States House of Representatives. Wthin quite [imted variances,
federal law requires that the South Carolina General Assenbly

redraw each seat in its bicaneral state |egislature, see Reynolds

v. Sins, 377 U S. 533, 577-80 (1964), as well as each of its six

congressional seats in the United States House of Representatives,

see U S Const. art. |, 8 2, cl. 3; Karcher v. Daggett, 462 U S.

725, 730-31 (1983), on an equi popul ous basis in accordance with the
results of the decennial census.

In anticipation of receiving the results of the 2000 census,
and the inevitabl e mal apportionnment of existing districts it would
reveal, the South Carolina General Assenbly set upon a course to
adopt newredistricting plans for its tw governi ng bodi es, as well
as for its six United States Congressional districts. The process
began in January 2001, with the introduction of skeleton bills
H. 3003 (for the South Carolina House of Representatives) and H. 4182
(for the United States House of Representatives). The bills were
given first reading and referred by the House Speaker to the House
Judiciary Commttee for wuse as redistricting vehicles in the
General Assenbly.

The House Judiciary Conmttee received the year 2000 census
data from the United States Census Bureau on March 15, 2001.
During the nonth of June 2001, the House El ecti on Laws Subcomm ttee
hel d public hearings in several |ocations throughout the state,

taking testinony fromcitizens and public officials regarding the



proposed House, Senate, and Congressional plans. The full House of
Representati ves began consideration of House and Congressional
redistricting plans passed by the House Judiciary Commttee on
August 13, 2001. Plans for the House (H 3003) and Congressiona
seats (H 4182) were subsequently passed by the House and then
submtted to the Senate for consideration on August 17, 2001.

The Senate, through a simlar Redistricting Subcommttee of
its Judiciary Conmmttee, had al so been working on a redistricting
plan for the South Carolina Senate. Upon recei pt of the passed
House Plan and the House version of the Congressional Plan, the
Senate conbined its Senate Plan with the House Plan into H 3003,
attached an anmended Congressional Plan, and returned H 3003 to the
House on August 22, 2001. The House, after concurring in the
Senate amendnents, ratified H 3003 and sent the bill to CGovernor
Hodges on August 27, 2001.

Three days | ater, Governor Hodges returned a veto nessage for
H 3003 to the General Assenbly. The Governor’s stated reason for
vetoing the | egislatively passed redi stricting plan centered on the
claimthat the House and Senate plans shoul d have created nore so-
called mnority “influence districts,” defined by the Governor as
districts wwth a black voting age popul ation (“BVAP’) of between
25% and 50% and a claimthat the Congressional Plan unnecessarily
split several counties within the state. On Septenber 4, 2001, the

House attenpted to override the Governor’s veto, but failed by a



vote of 73 to 46. Consequently, H 3003 was never enacted as | aw.
See S.C. Const. art. IV, 8 21 (requiring that all | aws be passed by
the General Assenbly and signed by the Governor to be effective,
unl ess two-thirds of both the House and the Senate vote to override
a gubernatorial veto).

Qur involvenent in this uniquely state matter resulted from
the filing of three separate |lawsuits, all of which allege that the
existing election districts for the South Carolina General Assenbly
and the United States Congressional seats in South Carolina violate
the “one-person, one-vote” requirenent of the United States

Constitution. See Karcher, 462 U. S. at 731; Reynolds, 377 U S. at

568.
On Septenber 4, 2001, citizens of Colleton County? filed suit
against denn F. MConnell, in his official capacity as the

President Pro Tenpore of the South Carolina Senate; David H.

WIlkins, in his official capacity as the Speaker of the South
Carolina House of Representatives, and Janes H Hodges, in his
of ficial capacity as the Governor of South Carolina. On Septenber

6, 2001, an action against MConnell, WIkins, and Janes F.

2 The ori gi nal conpl ai nt was brought by the Col |l eton County

Counci |, Steven Murdaugh, individually and in his official capacity
as Chairman of Colleton County Council, Dr. Joseph Flowers,
individually and in his official capacity as a nenber of Colleton
County Council, and by fourteen additional residents of Colleton

County. Colleton County, as well as Steven Murdaugh and Dr. Joseph
Flowers in their official capacities, were subsequently dism ssed
by order of this court.



Hendrix, in his official capacity as Executive D rector of the
State Election Conmm ssion, was brought by Hugh Leatherman,
i ndi vidual |y and as Senator fromthe exi sting 31st Senate District;
Scott H Richardson, individually and as Senator fromthe existing
46t h Senate District; and Robert W Hayes, Jr., individually and as
Senator from the existing 15th Senate District. On Cctober 1,
2001, plaintiffs Kamau Marcharia, James Mlvin Holloway, Ann
Johnson, and Elder Janes Johnson, African-Anerican registered
voters who reside in South Carolina, brought suit against Hodges,
McConnel I, WIkins, and Hendrix. And, on Cctober 30, 2001, the
Chai rman of the Georgetown County Council, Sel Hem ngway, in his
i ndi vi dual capacity, was allowed to intervene in the pendi ng cases
and to file a conplaint against MConnell, WIkins, and Hodges.

Al t hough each group of plaintiffs seeks to advance its own
uni que interests, all seek essentially the sane broad relief -- a
decl aration that, based on the popul ati on changes reveal ed by the
2000 census, the existing districts for the South Carolina Senate
and South Carolina House of Representatives are nal apportioned in
vi ol ati on of the one-person, one-vote principle of the Fourteenth
Amendnent to the United States Constitution, a declaration that the
existing districts for South Carolina s Congressional seats are
mal apportioned in violation of Article I, 8 2 of the United States
Constitution, and a declaration that the | egislative redistricting

process in South Carolina has reached an inpasse, necessitating



j udi ci al i ntervention. Addi tionally, t he parties seek
i npl ementation of interimdistricting plans by the court for all
upcom ng el ections. Al of the pending cases were consol i dated and
designated to be heard before this three-judge panel, appointed
pursuant to 28 U.S.C. A 8 2284(a) (West 1994).

Due to the unusual conplexity surrounding this type of case,
and the skills and expertise which it requires, the court provided
early notice of its intention to appoint a technical advisor to
assist the court in understanding and utilizing the relevant
t echnol ogy needed to i ssue an order in the requisite expedited tine

franme. See Reilly v. United States, 863 F.2d 149, 154-56 (1st

Cr. 1988). Specifically, the court notified all counsel of its
intent to appoint M. Bobby Bowers, Director of the South Carolina
Budget and Control Board O fice of Research and Statistics, as its
t echni cal advisor.? The parties were also asked to advise the
court of any objections to the proposed appointnent. No such
obj ecti ons were i nterposed and on Novenber 26, 2001, M. Bowers was
appointed in this capacity by order of this court.

Fol | owi ng expedi ted di scovery, trial inthis matter comenced
on January 14, 2002. The trial was conducted in three phases, wth

t he House phase of the litigation commencing on January 14 and

3 M. Bowers served in the capacity of technical advisor to
the South Carolina District Court in the previous redistricting
litigation in this state and has extensive experience in the area.
See Burton, 793 F. Supp. at 1339.
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concluding on January 18, 2002. Foll owi ng a week-1ong recess,
trial on the Congressional phase ran fromJanuary 29 to January 31,
2002, and trial on the Senate phase ran fromFebruary 1 to February
12, 2002. Having considered the vol um nous evi dence and testi nony
presented in these cases, we agree that the requested relief is
necessary. The existing plans for each elective body are
unconstitutional, necessitating the court’s inplenentation of
court-ordered renedial plans in their place.
1. Renedial Authority

The results of the 2000 census reveal ed that South Carolina’s
popul ation has increased from 3,486,703 persons to 4,012,012
persons over the past decade, for an overall popul ation growth of
15.1% The percentage of the state’s bl ack popul ati on has renmai ned
relatively constant at just under 30%of the total popul ation. The
| ar gest popul ation growh occurred in the coastal areas of South
Carolina -- Horry, Beaufort, Georgetown, and Jasper Counties. Wth
t he exception of Geenville County, the urban counties of the state
(Charleston, Geenville, R chland, and Spartanburg) did not keep
pace with the 15.1% state-wi de growh rate, but areas surroundi ng
sonme existing urban centers -- Lexington County, Kershaw County,
and Cal houn County surroundi ng Col unbia; York County and Cherokee
County south of Charlotte, North Carolina; and Edgefield County and
Ai ken County near the North Augusta/Ai ken nmetropolitan area -- did

experience substantial growh. The rural counties were the hardest
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hit in population |osses. Four counties -- Allendale, Banberg,
Mar | boro, and Union -- | ost popul ation, and nine others -- Chester,
Darlington, Dillon, Fairfield, Lee, Marion, Newberry, O angeburg,
and Wl liansburg -- did not keep pace with the 15.1% state growth
rate.

These | arge population shifts from the rural areas to the
urban and coastal areas of the state have resulted in severe
mal apportionnment of both houses of the state | egi sl ature and of the
United States Congressional districts. The parties have all
stipulated that the existing plans for all three bodies are
unconstitutionally nmal apportioned after the 2000 census, see, e.d.,
Karcher, 462 U. S. at 730-31; Reynolds, 377 U S. at 568, and the
court granted summary judgnment as to the mal apportionnment issue in
advance of each phase of the trial.

The primary responsibility for drafting and inplenenting a
redistricting plan in South Carolina always rests with the South
Carol i na General Assenbly, subject to the approval of the Governor.
See U S Const. art. I, 8 2; S C. Const. art. IIIl, §& 3.
“[Jludicial relief beconmes appropriate only when a legislature
fails to reapportion according to federal constitutional requisites

inatinely fashion after having had an adequate opportunity to do

so.” Wite v. Wiser, 412 U S. 783, 794-95 (1973) (quoting
Reynol ds, 377 U. S. at 586).

[L]egislative reapportionment is primarily a
matter for legislative consideration and
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determ nation, for a state legislature is the
institution that is by far the best situated
to identify and then reconcile traditional
state policies within the constitutionally
mandat ed framework of substantial population
equality. The federal courts by contrast
possess no distinctive mandate to conprom se
sonetimes conflicting state apportionnment
policies in the people’ s nane. In the wake of
a legislature’s failure constitutionally to
reconcile these conflicting state and federal
goal s, however, a federal court is left with
t he unwel cone obligation of performng in the

| egislature’s stead, while lacking the
political aut horitativeness t hat t he
| egislature can bring to the task. In such

ci rcunstances, the court’s task is inevitably
an exposed and sensitive one that mnust be
acconplished circunspectly, and in a manner
free from any taint of arbitrariness or
di scrim nation.
Connor, 431 U.S. at 414-15 (citations and internal quotation marks
omtted).

Unfortunately, the elected officials of South Carolina have
failed to redistrict the CGeneral Assenbly and South Carolina' s
Congressional seats in accordance wth their constitutional
obligations. Primary elections for Congress and the South Carolina
House of Representatives are currently schedul ed for June 11, 2002,
with the general election to follow on Novenber 5, 2002. Al of
t he parti es appeari ng before us have sti pul ated, and have presented
persuasi ve evidence, that the General Assenbly is at an inpasse
with the Governor and that there is no chance that the governing

officials will reach a conpromse in tinme for the inpending 2002

el ecti ons.
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W too are satisfied that the governing officials cannot
conplete the requisite redistricting in time for the inpending
el ections. Accordingly, the court is required to take steps “to
insure that no further elections are conducted under the invalid
plan[s],” Reynolds, 377 U S. at 585, and to inplenent renedia

districting plans, see Connor, 431 U.S. at 415.%

I11. Renedial Factors
Al t hough the court “perfornis] in the legislature’ s stead”
when the latter has failed to redistrict in accordance wth the
Constitution, see id., we in fact operate under nore stringent
requi renents than those inposed upon the state |egislature.
Accordingly, we begin with a summary of the specific redistricting

st andards under which we operate, each of which is discussed in

nmore detail |ater
4 Because regul ar elections for the South Carolina Senate
seats will not be held until 2004, we considered sua sponte the

propriety of inplementing a renedial plan for the Senate at this
time, due to the possibility that the i npasse coul d be broken after
t he Gubernatorial and House el ections in Novenber 2002. However,
we concluded that the matter is ripe. The existing Senate plan was
chal l enged as wunconstitutional wunder the one-person, one-vote
mandat e, the parties agreed that the existing plan is
unconstitutionally mal apporti oned (and of fered no oppositionto the
entry of sunmmary judgnment as to this issue), and the parties
stipulated that the Governor and General Assenbly are indeed at an
i mpasse. Principles of judicial econony al so counseled us to act
upon the matter. The parties and the court have expended tine and
ot her resources preparing to address the matter w thout objection
and, in any event, the court-inposed plan is only an interim
remedy; the plan is only enforceable unless and until the South
Carolina General Assenbly, with the approval of the Governor and in
accordance with 8 5 of the Voting Rights Act, ends its current
i npasse and adopts its own redistricting plan.
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First, we look to the federal standards which guide us.
Because the constitutional wong we renedy is the mal apporti onnment
of the existing districts, the one-person, one-vote requirenent of
the United States Constitution is always the paranount concern of
a court-ordered renedial plan. The plan for redistricting of a
state’s bicaneral legislature “nust ordinarily achi eve the goal of
popul ation equality with little nore than de mnims variation,”

Chapman v. Meier, 420 US. 1, 27 (1975), whereas in the

congressional redistricting process, a “good-faith effort to
achi eve precise mathematical equality” is required. Karcher, 462
US at 730 (internal quotation marks omtted).?® And, in
fashi oni ng these constitutionally nmandat ed equi popul ous pl ans, the
court nust conply with the racial-fairness nmandates of 8 2 of the
Voting Rights Act, 42 U S.C.A 8 1973, and the purpose-or-effect
standards of 8 5 of the Voting Rights Act, 42 U S C A 8§ 1973c.

See Abrans v. Johnson, 521 U S. 74, 90, 96 (1997).

Second, in satisfying these federally mandated requisites, we
|l ook to the historical redistricting policies of the state, but
only insofar as “those policies do not lead to violations of the

Constitution or the Voting Rights Act.” Abrans, 521 U S. at 79;

° The Suprene Court has al so held that courts nust utilize
si ngl e-nmenber districts “[ulnless the . . . [c]ourt can articul ate
. . . a singular conbination of unique factors” that justifies a
different result. Chapman v. Meier, 420 U S 1, 21 (1975)
(itnternal quotation marks omtted). The South Carolina Genera
Assenbly is already organized exclusively into single-nenber
districts.
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see also Upham v. Seanobn, 456 U.S. 37, 39 (1982) (noting that

“Ia]lthough a court nust defer to |legislative judgnments on
reapportionnment as nuch as possible, it is forbidden to do so when
the legislative plan would not neet the special standards of
popul ation equality and racial fairness that are applicable to
court-ordered plans”); Wiite, 412 U.S. at 795 (noting that federal
courts, in the context of reapportionnent, “should follow the
policies and preferences of the State, as expressed in statutory
and constitutional provisions or in the reapportionnent plans
proposed by the state |egislature, whenever adherence to state
policy does not detract from the requirenents of the Federal
Constitution”).

Finally, we reiterate the Suprene Court’s adnonition that, in
inplementing a court-ordered renedial plan for nalapportioned
| egi sl ati ve and congressional districts, the court nmust al ways act
“circunspectly, and in a mnner free from any taint of
arbitrariness or discrimnation.” Connor, 431 U S. at 415
(internal quotation marks omtted). Federal courts, unlike state
| egislatures, are not in a position to reconcile conflicting state
policies on the electorate’s behalf, nor at liberty to engage in
political policy-nmaking decisions. See id. W are limted to
correcting the unconstitutional aspects of the state’s plan while
conplying with the Voting Rights Act requirenents. To the extent

we can, we wll also follow traditional state districting

15



principles, but we do not possess the latitude afforded a state
| egi slature to advance political agendas.

To assist us in our task of inplementing a renedial
districting plan for each el ective body, the parties have presented
proposed plans for the two bodies of the South Carolina Genera
Assenbly and for the six congressional districts, which they urge

us to either adopt intoto or, at a mninum to use as tenplates in

formul ati ng our own plans. Indeed, in all phases of the trial, the
bul k of the evidence presented was devoted to the parties’ various
redi stricting proposals and, in particular, the issue of which of
the proposed plans best conplies with the one-person, one-vote
requi renent of the United States Constitution and with the mandates
of 88 2 and 5 of the Voting Rights Act.

We have carefully reviewed the various plans offered by the
parties to this litigation, and the evidence presented in support
of each, and we are satisfied that none are acceptable for
whol esal e adoption as a judicially approved redistricting plan
Among a nyriad of individual deficiencies, the evidence
overwhel m ngly denonstrates one fatal problemthat perneates them
all. The General Assenbly and the Governor, being controlled by
and a nenber of, respectively, two different political parties,
have proposed plans that are primarily driven by policy choices
designed to effect their particular partisan goals. And, in many

cases, the choices appear to be reflective of |ittle nore than an
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i ndividual legislator’s desire to strengthen his or her ability to
be re-elected to the seat in question.

Sinply stated, the General Assenbly, in which Republicans hold
a mpjority in both bodies, passed plans that the majority of its
menbers believed were favorable to them and the incunbent
Governor, a Denocrat, vetoed those plans in order to advocate the
i npl enentation of alterative plans that are favorable to the views
of his political party and its |egislative and congressional
menbers. The Leatherman plaintiffs, all of whom are currently
menbers of the Republican Party, have proposed plans that both
advance the Republican Party’s agenda in general and strengthen
their individual seats in particular. And, the Marcharia
plaintiffs, represented by the American Cvil Liberties Union
(“ACLU), did not advance plans of their own, but have either
endorsed the plans offered by the General Assenbly, or suggested
nmodi fications of their own, which they feel best serve the
interests of black voters in South Carolina.?®

Such is the political process. W find it interesting, but
are mndful that none of the plans carry the inprimtur of the

state and that, whatever nerit exists for drawing a plan for

6 For sinplicity’s sake, we refer to the Leatherman
plaintiffs sinply as “Leatherman” and the Marcharia plaintiffs as
the “ACLU.”
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political reasons or based upon a particular political ideology,’
it does not exist for wus. While all parties are entitled to
advocate a legislative redistricting plan that furthers their
partisan interests, it is inappropriate for the court to engage in
political gerrymandering.?

Accordi ngly, the court begins its renedial task of
redi stricting the mal apportioned districts on a equi popul ous basi s
and in the racially fair manner mandated by the Voting R ghts Act.
To the extent we can sinultaneously observe districting principles
denonstrated to have been of traditional concern to South Carolina
in past redistricting, wthout conprom sing our obligations under

federal law, we attenpt to do so.° W are, however, confident in

! See, e.q., Hunt v. Cromartie, 526 U.S. 541, 551 (1999)
(recogni zing that a redistricting plan can be driven, at least to
sone extent, by partisan interests); Smth, 946 F. Supp. at 1206

(noting that “[t]he drawing of district lines for political
pur poses has often been criticized, but it is not illegal”).
8 The citizens of Colleton County and of Georget own County

have offered plans that substantially incorporate the state-w de
deficiencies of the other proffered plans, meking unique
nodi fications in their areas which address their particular
| ocal i zed concerns. On the whol e, these proffered nodifications do
not appear to be politically notivated, but rather driven by
county- based desires. Accordingly, we address their wunique
requests in isolation and, where appropriate, incorporate their
requests into our plans.

o Because the parties have raised the i ssue of constructing
their plans by Voting Tabul ation Districts (VIDs) and precincts, we
note that in many cases there is a difference between the two.
VTDs are geographi cal boundaries established by the United States
Census Bureau prior to collecting data for the decennial census.
| deal Iy, the VIDs woul d supply data fromthe census which coi nci de
Wi th precinct boundaries. However, precinct boundaries in nmany
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the know edge that those who disagree with the plans may seek
alternative ones fromthose in the nost appropriate position to
redraw them -- the General Assenbly and Governor of the State of
South Carolina. And, because they are indeed in a better position
to address the needs of South Carolina and her citizens, we
encourage these elected officials, and those who follow in their
footsteps, to renew and continue efforts to fulfill their
constitutional duties in this respect.

A Equality of Popul ation and Acceptable Variances; the *“One-
Per son, One- Vot e” Requi r ement of the United States
Consti tution.

1. Congressional Reapportionnment

The origin of the constitutional guarantee of “one-person
one-vote” for the election of congressional representatives is
found in Article I, 8 2 of the United States Constitution. In
rel evant part, it provides that “[t]he House of Representatives
shal | be conposed of Menbers chosen every second Year by the People
of the several States” and that such “Representatives . . . shal

be apportioned anong the several States which may be included

i nstances do not follow either natural or mannade features. Wile
VTD boundaries are established prior to the census and remain in
pl ace for the decade, precincts are units created by the General
Assenbly for use in elections and for the collection of election
data on a county-by-county basis. The |latter may be changed at the
will of the legislature and, in fact, there have already been a
nunber of precinct changes since the creation of the VID boundari es
that were used in the 2000 decennial census. The end result, of
course, is that VIDs and precincts are not synonynmous in all
i nstances, but any precinct splits that exist in the court plans
can be renmedied in any | egislative session.
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within this Union, according to their respective Nunbers.” U S
Const. art. |, 8§ 2.

The provision sets “a high standard of justice and conmon

sense for the apportionnment of congressional districts: equa
representation for equal nunbers of people.” Karcher, 462 U.S. at
730 (internal quotation marks omtted). “IClonstrued in its

hi storical context,” the Suprene Court has held, “the command ...
that Representatives be chosen ‘by the People of the several

States’ neans that as nearly as is practicable one man’s vote in a

congressional election is to be worth as nuch as another’s.”

Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964) (enphasis added). This

standard is a demanding one, “requir[ing] that the State nmake a
good-faith effort to achieve precise mathematical equality.”
Karcher, 462 U S. at 730 (internal quotation marks omtted); see
also Wiite, 412 U. S. at 790. “[A]bsolute population equality [is]
the paramount objective . . . in the case of congressional
districts, for which the command of Art. |, 8 2, as regards the
Nat i onal Legi sl ature outweighs the | ocal interests that a State may
deem relevant in apportioning districts for representatives to
state and |l ocal legislatures. . . .” Karcher, 462 U S. at 732-33.
“Unl ess popul ation variances anong congressional districts are
shown to have resulted despite [a good-faith] effort, the State

must justify each variance, no matter how small.” Kirkpatrick v.

Preisler, 394 U S. 526, 531 (1969). “[T]here are no de mnims
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popul ation variations, which could practicably be avoided, but
whi ch nonetheless neet the standard of Art. |, 8 2, wthout
justification.” Karcher, 462 U S. at 734.

Smal | popul ation deviations nmay be justified by legitimte
state policies such as “making districts conpact, respecting
muni ci pal boundaries, preserving the cores of prior districts, and
avoi di ng contests between i ncunbent Representatives,” if the state
policies are consistent with constitutional norns. Karcher, 462
U S at 740. “As long as the criteria are nondi scrimnatory, these
are all legitimate objectives that on a proper showing could
justify mnor population deviations.” Id. (enphasis added)
(internal citation omtted). However, a state nust “showw th sone
specificity that a particular objective required the specific
deviations in its plan, rather than sinply relying on genera
assertions.” Id. (noting that differences in the nunbers of
el i gible voters and projected popul ation shifts mght justify snall
variations in congressional district popul ations).

2. Redistricting of the South Carolina General Assenbly

The Equal Protection Cl ause of the United States Constitution
requires that the seats in both houses of a bicaneral |egislature
-— here the South Carolina Senate and House of Representatives —-

al so be apportioned on an equi popul ous basis. See Reynolds, 377

U.S. at 568. This one-person, one-vote principle, established by
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the Court in Reynolds and grounded in equal protection, ensures
that each person’s vote receives equal weight. See id.

In all cases, “the overriding objective [of redistricting]
must be substantial equality of population anobng the various
[legislative] districts.” Id. at 579. States, however, are
permtted sonewhat nore flexibility wth respect to state
| egislative apportionnment than in congressional districting in
order to pursue other legitimte state policies, including
“maintain[ing] the integrity of various political subdivisions,”
id. at 578, “provid[ing] for conpact districts of contiguous
territory,” id., and recognizing “natural or historical boundary

lines,” Swann v. Adans, 385 U. S. 440, 444 (1967). Cenerally, a

“safe harbor” exists for legislatively inplenented plans achi eving

|l ess than a 10%devi ation. See Voinovich v. Quilter, 507 U. S. 146,

161 (1993) (noting that a plan with a maxi num devi ati on under 10%
is generally considered to fall wthin the category of mnor

devi ations); see also Connor, 431 U S. at 418; Wite v. Regester,

412 U.S. 755, 764 (1973).
Court-ordered renedi al plans for bicaneral state |egislative
bodi es, in contrast, are held to a nuch nore stringent standard of

popul ation equality. See Chapman, 420 U. S. at 26. Although not

required to attain the mathemati cal preci seness required of courts
and state |l egislatures for congressional redistricting, see id. at

27 n. 19, a court-ordered plan “nust ordinarily achieve the goal of
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popul ation equality with little nore than de minims variation,”

id. at 27; see also Abrans, 521 U S. at 98; Connor, 431 U. S at

414. *“[ Al ny deviation fromapproxi mate popul ati on equal ity nust be
supported by enunciation of historically significant state policy
or unique features.” Chapman, 420 U. S. at 26.
B. The Voting Rights Act

I n exercising our equitable power to redistrict, we nmust al so
conply with the requirenents inposed upon states by the racial-
fairness mandates of 8 2 of the Voting Rights Act, 42 US.CA §
1973, and the purpose-or-effect standards of 8 5 of the Voting

Rights Act, 42 U S.C.A 8 1973c. See Abranms, 521 U.S. at 90, 96

(1997). Indeed, the nunmber and conposition of mgjority-mnority
districts in each proposed plan accounted for the lion’s share of
t he evidence in every phase of this case.?!
1. Section 2: The Prohibition Against Mnority Vote Dl ution
Section 2 of the Voting Rights Act of 1965, 42 U S C A

8 1973, was enacted by Congress “to help effectuate the Fifteenth

Amendnent’ s guarantee that no citizen’s right to vote shall °‘be
denied or abridged . . . on account of race, color, or previous
condition of servitude.’” Voinovich, 507 U S. at 152 (alteration

10 Amgjority-mnority district is oneinwhichthe mnority
popul ati on conprises greater than 50% of the total population in
the district. It is undisputed that the bl ack popul ati on in South
Carolinais the only mnority present in significant concentrations
in any area to warrant protection under the Voting R ghts Act.
Accordi ngly, we use the terns “mnority” and  “bl ack”
i nt er changeabl y.
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in original) (quoting U S. Const. anmend. XV). Specifically, § 2
provides that “[n]o voting qualification or prerequisite to voting
or standard, practice, or procedure shall be inposed or applied by
any State or political subdivision in a manner which results in a
deni al or abridgenment of the right of any citizen of the United
States to vote on account of race or color.” 42 U S.C A 8§ 1973(a)
(West 1994). A violation of 8 2 “is established if, based on the
totality of circunstances, it is shown that the political processes
leading to nomnation or election in the State or political
subdi vi sion are not equally open to participation by nenbers of [a
protected class of citizens] in that its nenbers have |ess

opportunity than other nenbers of the electorate to participate in

the political process and to elect representatives of their

choice.” 42 U S.C A § 1973(b) (Wst 1994) (enphasis added). !
Sinply stated, 8 2 prohibits the inplenentation of an
el ectoral lawthat “interacts with social and historical conditions
to cause an inequality in the opportunities enjoyed by black and
white voters to elect their preferred representatives.” Thornburg

v. Gngles, 478 U.S. 30, 47 (1986); see al so Voi nhovich, 507 U S. at

155 (explaining that 8 2 “focuses exclusively on the consequences

1 In Gty of Mbile v. Bolden, 446 U S. 55 (1980), the
Suprene Court held that a vote dilution claimunder § 2 was only
actionable if the chall enged practice was adopted or nai ntai ned for
the purpose of discrimnating against mnorities. In response,
Congr ess added subsection (b) of 8 1973 in 1982 to forbid practices
having either the purpose or the effect of preventing mnorities
fromelecting representatives of their choice.
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of apportionnent. Only if the apportionnent schene has the effect
of denying a protected class the equal opportunity to elect its
candi date of choice does it violate § 2.7).

In G ngles, the Suprene Court set forth the specific framework
for evaluating a 8 2 vote dilution claim?'® Three preconditions
must first be established: (1) that the mmnority group “is
sufficiently large and geographically conpact to constitute a

majority in a single-nmenber district”; (2) that the mnority group

is “politically cohesive”; and (3) that the mjority “votes
sufficiently as a bloc to enable it . . . wusually to defeat the
mnority' s preferred candidate.” 1d. at 50-51. |[If these factors

are established, “the court considers whether, ‘on the totality of
circunstances,’ mnorities have been deni ed an ‘equal opportunity’
to ‘participate in the political process and to elect
representatives of their choice.”” Abranms, 521 U.S. at 91 (quoting

42 U.S.C.A § 1973(b)).™

12 Al t hough G ngles actually set forth the requirenents for
establishing a 8 2 challenge to a multi-nmenber districting plan,
see G ngles, 478 U. S. at 50-51, the Supreme Court has subsequently
held that the sane three prerequisites are necessary to establish
a8 2claimwth respect to single-nenber districts. See Gowe v.
Em son, 507 U.S. 25, 39-42 (1993); Voinovich, 507 U S. at 158.

13 The legislative history of § 2, particularly the Senate
Report, sets forth a variety of factors considered relevant in
determining if alegislatively enacted plan violates § 2 because it
“results” in discrimnation. These factors include:

1. the extent of any history of official discrimnation in
the state or political subdivisionthat touched the right
of the nenbers of the mnority group to register, to
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The voting strength of a politically cohesive mnority group
may be diluted by fragnenting the mnority voters anong districts:

In the context of single-nenber districts, the
usual device for diluting mnority voting
power is the manipulation of district |ines.
A politically cohesive mnority group that is
| arge enough to constitute the majority in a
single-nenber district has a good chance of
electing its candidate of choice, if the group
is placed in a district where it constitutes a
majority. Dividing the mnority group anong
various districts so that it is a mgjority in
none may prevent the group fromelecting its
candi date of choice: |If the mgjority in each

vote, or otherwise to participate in the denocratic
process;

2. the extent to which voting in the elections of the state
or political subdivision is racially polarized;

3. the extent to which the state or political subdivision
has used unusually large election districts, majority
vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the
opportunity for discrimnation against the mnority

group;

4. whet her the nenbers of the mnority group have been
deni ed access to any candi date sl ating process;

5. the extent to which nenbers of the minority group in the
state or political subdivision bear the effects of
di scrimnation in such areas as education, enpl oynent and
health, which hinder their ability to participate
effectively in the political process;

6. whet her political canpaigns have been characterized by
overt or subtle racial appeals; and

7. the extent to which nenbers of the mnority group have
been el ected to public office in the jurisdiction.

See Thornburg v. G ngles, 478 U.S. 30, 43-45 (1986) (citing S. Rep
No. 417, 97th Cong. 2d Sess. 28-29 (1982)).
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district votes as a bloc against the mnority
candi date, the fragmented mnority group wll
be unable to nuster sufficient votes in any
district to carry its candidate to victory.

Voi novi ch, 507 U. S. at 153 (enphasis added). O, mnority voting
strength may be diluted by concentrating mnority voters within a
district:

How such concentration or “packing” may dilute
mnority voting strength is not difficult to
conceptualize. A mnority group, for exanpl e,
m ght have sufficient nunbers to constitute a
majority in three districts. So apportioned,
the group inevitably wll el ect t hree
candi dates of its choice, assum ng the group
is sufficiently cohesive. But if the groupis
packed into tw districts in which it
constitutes a super-mgjority, it wll be
assured only two candidates. As a result, we
have recognized that “dilution of racial
mnority group voting strength nay be caused”
either “by the dispersal of blacks into
districts in which they constitute an
ineffective mnority of voters or from the
concentration of blacks into districts where
they constitute an excessive nmgjority.

Id. at 153-54 (internal alteration omtted) (quoting G ngles, 478
U S at 46).

Al though “[o]nits face, 8 2 does not apply to a court-ordered
remedi al redistricting plan . . ., courts should conply wth the
section when exercising their equitable powers to redistrict.”
Abrams, 521 U S. at 90. Thus, to prevail on a §8 2 claim a
plaintiff mnust denonstrate that, wunder the totality of the
ci rcunst ances, the el ection schene enacted by a |l egi slature dilutes

the mnority's voting strength by either unnecessarily fragnmenting
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or packing a politically cohesive mnority population. See
Voi novich, 507 U S. at 157; Gngles, 478 U S at 46. In the
context of preparing a court-ordered redistricting plan, we
interpret the Suprene Court’s command as requiring us to consider
the G ngles test as we draw, paying particular attention to those
areas of the state where a “politically cohesive mnority group ...
is large enough to constitute the mgjority in a single-nmenber
district.” VMoinovich, 507 U S at 153. 1In this way, we operate
much I'i ke the state | egi slature shoul d, taking steps to ensure that
our plan will not have the effect, albeit unintended, of diluting
the voting strength of that majority-mnority popul ation. See
Abrans, 521 U S. at 90-91.

2. Section 5: Avoiding Retrogression

Section 5 of the Voting Rights Act |ikewi se requires us to
consider race in our draw. This provision  requires certain covered
jurisdictions -- those wth a history of discrimnation against
mnorities -- to obtain either adm nistrative preclearance by the
Attorney General or approval by the United States District Court
for the District of Colunbia for any change in a “standard,
practice, or procedure wth respect to voting.” 42 US CA 8§
1973c. To obtain preclearance, the covered jurisdiction nust
denonstrate that the proposed change has neither the purpose nor

effect “of denying or abridging the right to vote on account of
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race or color.” 42 U S. C. A 8 1973c; see MDaniel v. Sanchez, 452

U.S. 130, 149 (1981).

Enacted as “a response to a commopn practice in sone
jurisdictions of staying one step ahead of the federal courts by
passi ng new di scrimnatory voting | aws as soon as the old ones had

been struck down,” Beer v. United States, 425 U. S. 130, 140 (1976)

(internal quotation nmarks omtted), 8 5 “shift[s] the advantage of
time and inertia fromthe perpetrators of the evil to its victim
by freezing election procedures in the covered areas unless the
changes can be shown to be nondi scrimnatory,” id. (enphasis added;
internal quotation marks omtted). “[ T] he purpose of 8§ 5 has
al ways been to insure that no voting-procedure changes woul d be

made that would lead to a retrogression in the position of racial

mnorities with respect to their effective exercise of the
el ectoral franchise.” 1d. at 141 (enphasis added).

Al t hough they share the goal of addressing the evils of raci al
discrimnation, 8 5 differs in inportant respects from§8 2 of the
Voting Rights Act. First, 8 2 applies to all states, whereas § 5
applies only to those states, such as South Carolina, which have
the worst reputation for historical and ongoing discrimnation
agai nst bl acks. Second, by requiring the creation of nmmjority-
mnority districts where vote dilution under the G ngles test would

occur, 8 2 |looks beyond the status quo to ensure that a

redistricting plan affords bl acks an equal opportunity to el ect the
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representatives of their choice as white voters enjoy. See 42
US CA 8 1973(b); Gngles, 478 U S. at 47. Section 5, in
contrast, maintains the status quo. It only prevents “backsli di ng”
in those jurisdictions subject to its requirenents by prohibiting
the inplenentation of any proposed voting change that has been

enacted for a retrogressive purpose, see Reno v. Bossier Parish

Sch. Bd., 528 U S. 320, 335 (2000) (“Bossier Parish I1”), or that

has a retrogressive effect on mnority voting strength, see Beer,
425 U. S. at 141. Section 5 requires no separate inquiry into the
G ngles factors to determ ne whether an opportunity district nust
be <created, but “mandates that the mmnority’'s [existing]

opportunity to elect representatives of its <choice not be

di mnished, directly or indirectly, by the State’s actions.” Bush
v. Vera, 517 U.S. 952, 983 (1996).

The distinction between 8 2 and § 5 was expounded upon by the

Suprene Court in Reno v. Bossier Parish School Board, 520 U. S. 471

(1997) (“Bossier Parish 17). There, the Court struck down the

Departnent of Justice s denial of preclearance under 8 5 on the
basis that the plan was, in the opinion of the Departnent of
Justice, violative of 8§ 2. See i1d. at 477. This position, the
Court held, would “make conpliance with 8§ 5 contingent upon
conpliance with 8 2,” and woul d effectively “replace the standards
for 8 5with those for § 2.” 1d. The Court explained that such an

interpretation would contradict its “longstandi ng recognition that



the two provisions were designed to conbat different evils, and,
accordingly, to inpose very different duties upon the States.” 1d.

Thus, in the redistricting context, Section 5 has a quite
limted substantive goal -- to insure that the state does not adopt
a redistricting plan that, when conpared to the existing or
“benchmark” plan, “would ead to a retrogression in the position of
racial mnorities with respect to their effective exercise of the

el ectoral franchise.” Beer, 425 U S. at 141; see Holder v. Hall,

512 U S. 874, 883 (plurality opinion) (“Under 8 5, then, the
proposed voting practice is nmeasured against the existing voting
practice to determ ne whether retrogression would result fromthe

proposed change.”); Bossier Parish I, 520 U. S. at 478 (expl ai ning

that “the jurisdiction’s existing plan is the benchmark agai nst

which the ‘effect’ of voting changes is neasured”). Thus,

[I]n 8 5 preclearance proceedings -- which
uniquely deal only and specifically wth
changes in voting procedures -- the baseline

is the status quo that is proposed to be
changed: |If the change “abridges the right to
vote” relative to the status quo, preclearance
is denied, and the status quo (however
discrimnatory it may be) remains in effect.

Bossier Parish Il, 528 U S. at 334.

“Section 2, on the other hand, was designed as a neans of
eradi cating voting practices that m nim ze or cancel out the voting
strength and political effectiveness of mnority groups.” Bossier
Parish |, 520 U. S. at 479 (internal quotation nmarks omtted). It

i nvol ves changes to the status quo itself. See Bossier Parish Il
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528 U.S. at 334. Because a determ nation of vote dilution requires
“the exi stence of an ‘undiluted practice against which the fact of
dilution may be neasured, a 8 2 plaintiff nust also postulate a
reasonable alternative voting practice to serve as the benchmark

‘“undi luted’ voting practice.” Bossier Parish I, 520 U S. at 480.

Thus, “the conpari son nust be made wi th a hypot hetical alternative:
| f the status quo results in an abridgenent of the right to vote or
abridges the right to vote relative to what the right to vote ought

to be, the status quo itself nust be changed.” Bossier Parish I,

528 U.S. at 334 (alterations and i nternal quotation marks omtted).
Because South Carolina is a covered jurisdiction under the
Voting Rights Act, any redistricting plan that it adopts is subject

to the preclearance requirenents of 8 5. See Allen v. State Bd. of

El ections, 393 U S. 544, 548-49 (1969). A legislative plan stil

reflects “the exercise of |egislative judgnment” and “the policy
choi ces of the el ected representatives of the people”; such plans,
therefore, remain subject to preclearance under 8 5 even if later

reviewed by a court. See McDaniel, 452 U S. at 153.

Cenerally, “a decree of the United States District Court is
not within reach of Section 5 of the Voting Rights Act such that it
must be precleared,” Abrans, 521 U S. at 95 (internal quotation
mar ks and alterations omtted), but “[t]he exception applies only
to judicial plans devised by the court itself,” not to |legislative

plans which are submtted to the court by the parties for
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consideration, id.; see Lopez v. Monterey County, 525 U. S. 266, 286

(1999). Because we have independently devised plans for each
el ective body fromscratch, however, none of the plans inplenented
by this court order are subject to the precl earance requirenments of
8 5 and, accordingly, nust be immediately inplenmented for the
upcom ng el ecti ons.

Even where the court elects to devise its own plan, such that
it need not be precleared, the court nust still “‘follow the
appropriate 8 5 standards, including the body of adm nistrative and
judicial precedents developed in Section 5 cases.’” Abrans, 521
U S at 96 (quoting MDaniel, 452 U S. at 149). Thus, like state
| egi slatures, we nust ensure that our redistricting plan does not
“lead to a retrogression in the position of racial mnorities wth
respect to their effective exercise of the electoral franchise” in
South Carolina. Beer, 425 U. S. at 141

3. Equal Protection Constraints Upon The Voting R ghts Act
Requirenents; the Limts of Racial Gerrymanderi ng.

In conplying with the Voting Rights Act in the redistricting
context, we nust also remain cognizant of the limtations the
Fourteenth Anendnent of the United States Constitution i nposes upon
the perm ssible use of race in the process. The Equal Protection
Cl ause of the United States Constitution requires racial neutrality
i n governnmental decision-making. See U S. Const., anmend. XIV, § 1
(providing that no State shall ®“deny to any person within its

jurisdiction the equal protection of the laws”). And, the Suprene
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Court has repeatedly held that dividing voters according to their
race in the redistricting context is subject to the strictures of

t he Equal Protection C ause. See Shaw v. Hunt, 517 U.S. 899, 904-

05 (1996) (“Shawll”); MIller v. Johnson, 515 U. S. 900, 905 (1995);

Shaw v. Reno, 509 U. S. 630, 644 (1993) (“Shaw 1”).

By prohibiting election plans that have the effect of diluting
mnority voting strength or that lead to retrogression in the
position of racial mnorities wth respect to their effective
exercise of the electoral franchise, however, the Voting R ghts Act
necessarily forces states to consider race in the redistricting
context, placing the Act in obvious tension with the Equal
Protection Clause. The end result is that the Voting R ghts Act
must al ways be considered in tandem with the strictures of the
Equal Protection Cause, with the latter operating as a constant
[imt upon the degree to which state | egislatures -- and this court
acting in its renedial capacity -- can engage in race-based
districting to achieve the goals of the Voting Rights Act.

Race- based cl assifications, of course, are general ly subj ected
to strict scrutiny and will pass constitutional nmuster only if the
state action is narrowy tailored to achieve a conpelling state

interest. See, e.q., Adarand Constructors, Inc. v. Pena, 515 U. S.

200, 224 (1995). In this case, however, we have no occasion to
apply strict scrutiny, at least not in the usual way. Strict

scrutiny is a particularly stringent |evel of judicial review
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applied to determ ne the constitutionality of alawor other action
al ready taken by the state. Because the General Assenbly failed to
i npl enment redistricting plans, we have no pre-existing plans to
which strict scrutiny could be applied. Instead, we are draw ng
the plans ourselves, not reviewing plans drawn by the General
Assenbl y. Nonet hel ess, because our draw is guided by simlar
l[imtations as those inposed upon states in the redistricting
context, the purposes of a strict scrutiny revieware of inportance
in this case as well.

a. When does the consideration of race trigger strict
scrutiny anal ysis?

The Equal Protection C ause, as interpreted by Adarand, woul d
seemto conpel strict scrutiny of any governmental classification
based on race. However, the Court has held that strict scrutiny in
the redistricting context only applies where “race was the
predom nant factor notivating the legislature s decision to place
a significant nunber of voters within or wthout a particular
district.” Mller, 515 U.S. at 916. Because a state nust observe
the Voting R ghts Act requirenments when redistricting its
| egislative and congressional districts, such redistricting
deci sions necessarily differ from other types of governnental
deci si on- maki ng:

[ T]he legislature is al ways aware of race when
it draws district lines, just as it is aware
of age, economi ¢ status, religious and

political persuasion, and a variety of other
denographic facts. That sort of race

35



consciousness does not lead inevitably to
imperm ssible race discrimnation. .
[ When nenbers of a racial group live in one
comunity, a reapportionnent plan that
concentrates nenbers of the group in one
district and excludes them from others nmay
reflect wholly legitimte purposes. The
district lines may be drawn, for exanple, to
provide for conpact districts of contiguous
territory, or to maintain the integrity of
political subdivisions.

Shaw I, 509 U.S. at 646. So long as race is only a consideration,
and other traditional districting principles such as conpactness

and contiguity are not subordinated toit, the challenged mayjority-

mnority district is not subject to strict scrutiny analysis.

The questi on of when race predonm nates over nonracial factors,
thereby triggering strict scrutiny, can be difficult to answer. 1In
cases arising outside the redistricting context, “statutes are
subject to strict scrutiny under the Equal Protection C ause not
just when they contain express racial classifications, but also
when, though race neutral on their face, they are notivated by a

raci al purpose or object.” Mller, 515 U S. at 913; see also id.

at 920 (“[Where the State assunes from a group of voters’ race
that they think ali ke, share the sane political interests, and will
prefer the same candidates at the polls, it engages in racial
stereotyping at odds with equal protection mandates.” (interna
guotation marks omtted)). These principles also apply in

redistricting cases. See id. at 914.
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Strict scrutiny of adistricting plan may al so be triggered by
an allegation that the state “adopted a reapportionnent schene so
irrational on its face that it can be understood only as an effort
to segregate voters into separate voting districts because of their
race.” Shawl, 509 U S. at 658, MIller, 515 U S. at 916. Thus,
“appearances do matter” in the area of redistricting. Shawl, 509
U S at 647. “Shape is relevant not because bizarreness is a
necessary element of the constitutional wong or a threshold
requi renent of  proof, but because it my be persuasive
circunstantial evidence that race for its own sake, and not other
districting principles, was the Ilegislature’s domnant and
controlling rationale in drawing its district lines.” Mller, 515

U S at 913.%

14 The t hree-judge panel in Snith provided a hel pful summary
of the factors that have been identified by the Suprene Court as
evi denci ng race-based |ine draw ng:

They are: using |land bridges in a deliberate
attenpt to bring black population into a
district (Mller); use of sophisticated
conputers wth block-by-block racial data
(Bush); evidence of denographer’'s .

purpose in drawi ng the chal |l enged |i nes (Shaw
and Mller); creation of new, non-conpact and
oddly shaped districts beyond those necessary
to avoid retrogression (Mller and Shaw;
creation of districts that exhibit disregard
for city limts, local election precincts, and
voting tabulation districts (Bush); districts
that wind “in snakelike fashion” until enough
bl ack nei ghborhoods are included to create a
bl ack-majority district (Shaw 1) ;
establishment of a fixed percentage of
mnority population with[in] a district
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A plaintiff making an equal protection challenge to a
redistricting plan nust “show, either through circunstanti al
evidence of a district’s shape and denographics or nore direct
evidence going to legislative purpose, that race was the
predom nant factor notivating the |legislature s decision to place
a significant nunber of voters within or wthout a particular
district.” Mller, 515 U. S. at 916.

To make this showng, a plaintiff nust prove

that the |egislature subordinated traditional
race-neutral districting principles, including

but not limted to conpactness, contiguity,
and respect for political subdivisions or
comunities defi ned by act ual shar ed
interests, to racial considerations. Wer e

t hese or other race-neutral considerations are

the basis for redistricting |egislation, and

are not subordinated to race, a State can

“defeat a claim that a district has been

gerrymandered on racial lines.”
ld. (quoting Shaw I, 509 U S. at 647). In sum “conpliance wth
traditional districting principles such as conpactness, contiguity,
and respect for political subdivisions may well suffice to refute

a claim of racial gerrymandering,” but does not suffice where

to establish a safe black district (Bush);
evi dence that race or percentage of race could
not be conprom sed (Shaw I1); statements by
| egislators indicating that race was the
predom nant factor in creating the chall enged
districts (Mller); and statenents nmade in
subm ssion for preclearance to the Departnment
of Justice that its purpose was to conply with
the dictates of the Departnment’s rejection

letter (Shaw I1).
Smth, 946 F. Supp. at 1207.
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“those factors [a]re subordinated to racial objectives.” [|d. at
919. 15

b. When race predomnates in the redistricting
cont ext .

The fact that race has predom nated in the decision-naking

process, however, does not automatically render the district

15 Justice O Connor reconciled the conpeting considerations
involved in the review of equal protection challenges made in the
context of a Voting Ri ghts case as foll ows:

Today’s decisions, in conjunction with the
recognition of the conpelling state interest
in conpliance with the reasonably perceived
requirenents of 8§ 2, present a workable
framework for the achievenment of the[] twn
goals [of “conmbating the synptons of racia
polarization in politics and elimnating
unnecessary race-based state action’]. I
woul d summari ze that franmework, and the rules
governing the States’ consideration of race in
the districting process as follows. .
[SJo long as they do not subordi nat e
traditional districting criteriato the use of
race for its own sake or as a proxy, States
may intentionally create majority-mnority
districts and may otherwise take race into
consideration, wthout conming under strict
scrutiny. Only if traditional districting
criteria are neglected and that neglect is
predom nately due to the m suse of race does
strict scrutiny apply.

Bush, 517 U. S. at 993 (O Connor, J., concurring) (enphasis added;
citations omtted). Under Justice O Connor’s view, states may take
race into consideration and intentionally create majority-mnority
districts without triggering strict scrutiny, so long as the state
does not allow the use of race to predom nate over the use of
traditional districting considerations. However, “districts that
are bizarrely shaped and nonconpact, and that otherw se neglect
traditional districting principles . . . for predom nately racial
reasons are unconstitutional.” 1d. at 994.
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constitutionally infirm Rat her, “[i]f race is the predom nant
motive in creating districts, strict scrutiny applies and the
districting plan nust be narrowy tailored to serve a conpelling
governmental interest” to pass constitutional nmuster. Abrans, 521

US at 91; see also Mller, 515 U S. at 920.' And, because

conpliance with the Voting R ghts Act is a conpelling state
interest, states are afforded a very narrowability to further that
i nterest through the consideration of race.? If thereis “a strong
basis in evidence for concluding that creation of a majority-
mnority district is reasonably necessary to conply” with the Act,
and the race-based districting substantially addresses the
violation, the plan wll not fail under the Equal Protection
anal ysi s. See Bush, 517 U S. at 977 (citations and internal

quotation marks omtted); see also Abrans, 521 U S. at 91.

16 Districts drawn by a state | egi sl ature which deviate from
traditional districting principles for the purpose of serving
partisan politics do not trigger the strict scrutiny analysis. See
Easley v. Cromartie, 532 U S. 234, 257 (2001). But as noted
previously, this court may not draw its plans to serve partisan
pur poses.

1 In Bush, five nmenbers of the Court “assuned wi thout
deci ding” that conpliance with 8 2 of the Voting Rights Act is a
conpelling state interest. 517 U S. at 977 (plurality opinion);
id. at 1003 (concurring opinion of Thomas, J., joined by Scalia,
J.). Justice O Connor, however, who authored the plurality
opinion, also wote a separate concurring opinion in which she
expressed her opinion that conpliance with the Act is a conpelling
state interest, see id. at 992 (concurring opinion of O Connor,
J.), aviewthat seens to be shared by the four dissenting justices
as well, see id. at 1004 (dissenting opinion of Stevens, J., joined
by G nsberg and Breyer, JJ.); id. at 1065 (dissenting opinion of
Souter, J., joined by G nsberg and Breyer, JJ.).
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O course, to be narrowy tailored to achieve the conpelling
interest of 8 2, there nust be evidence that the G ngles test is
met in the first instance. Section 2 “does not require a state to
create, on predomnately racial lines, a district that is not
reasonably conpact. And the 8 2 conpactness inquiry should take
into account traditional districting principles such as maintaining
communities of interest and traditional boundaries.” Abrans, 521
U. S at 91 (enphasis added; internal quotation marks and citations

omtted); see also Bush, 517 U.S. at 977 (“A 8 2 district that is

reasonably conpact and regular, taking into account traditiona
districting principles such as maintaining communities of interest
and traditional boundaries, may pass strict scrutiny w thout having
to defeat rival conpact districts designed by plaintiffs’ experts
in endl ess ‘beauty contests.’”).

In preparing a redistricting plan in its renedial authority,
the court nust also conply with 88 2 and 5 of the Voting Ri ghts Act
and, where necessary, narrowy tailor the draw to do no nore than
IS necessary to serve these conpelling state interests. The task
requires a balancing of all the relevant inquiries. Avoi di ng
mnority vote dilution under 8 2 may require the creation or
mai nt enance of particular magjority-mnority districts, even on a

predom nately racial basis, if this can be done in a reasonably

conpact manner, taking into account traditional districting

principles. Avoiding vote dilution does not, of course, require
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the creation of a majority-mnority district wherever it can be
done; indeed, equal protection forbids such a course. See Mller,
515 U. S. at 926-27 (rejecting the Departnment of Justice’'s position
that 8 2 requires the “maxi m zation” of mnority voting strength).
Bi zarrely shaped districts are not “narrowmy tailored to serve the
State’s interest in avoiding liability under 8 2, because 8 2 does
not require a State to create, on predomnately racial lines, a
district that is not reasonably conpact.” Bush, 517 U S. at 979
(internal quotation marks omtted).

Nor does 8 5 conpel the maxim zation of black voters in the
district. See Mller, 515 U S. at 927 (“[T] he Justice Departnment’s
inplicit command that States engage in presunptively race-based
districting brings the Act . . . into tension with the Fourteenth
Amendnent. . . . There is no indication Congress intended such a
far reaching application of 8§ 5 so we reject the Justice
Departnment’s interpretation of the statute. . . .7 (enphasis
added)) . To achieve nonretrogression in the position of racia
mnorities, we are pernmtted to use race as a consideration in the
draw, but nmust narrowy tailor the remedy. “A reapportionnent plan
would not be narrowly tailored to the goal of avoiding
retrogression if the State went beyond what was reasonably
necessary to avoid retrogression.” Bush, 517 U S. at 983 (i nternal

guotation marks omtted).
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In sum where the Voting Rights Act requires that a majority-
mnority district be drawn or nmaintained, there are points in the
drawi ng of the district where race nust predom nate, in the sense
that we choose to draw the [ine in one particular direction over
anot her because of race, though either direction would be
consistent with traditional districting principles. In these

[imted situations, race mght be said to predomnate in the

deci si on-maki ng process at a particul ar nonent, but never operates
to the exclusion of all other districting principles, and even then
we are careful to narrowmy tailor our draw so that this predom nate
use of raceis limted to the acconplishnment of the purposes of the
Voting R ghts Act and no nore.

4. Section 2 Considerations: Racially Polarized Voting in
South Carolina and the Point of Equal Opportunity.

In conducting our 8§ 2 inquiry, we nust first evaluate the
presence of the G ngles factors. W nmay not assune that racial
bloc voting and mnority-group political cohesion exists in a
particul ar area of the state; rather, these factors nmust be proven

in each case. See Shaw |, 509 U S. at 653.

The history of racially polarized voting in South Carolinais
| ong and wel | -docunented -- so nmuch so that in 1992, the parties in
Burton stipulated that “since 1984 there is evidence of racially
pol ari zed voting in South Carolina.” Burton, 793 F. Supp. at 1357-

58. The three-judge court in Smth nade a simlar finding:
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In South Carolina, voting has been, and still

is, polarized by race. This voting patternis

general throughout the state. . . There is

only one exception according to Defendants’

expert, Dr. Ruoff, who has studied the voting

history of South Carolina for a nunber of

years. He testified, “Wiites alnost always

vote for whites and bl acks al nost al ways vote

for blacks unless the candidate is a black

Republ i can and t hen never.”
Smth, 946 F. Supp. at 1202-03. The court also noted the w de
soci o- econom ¢ gap between white and bl ack voters, as evi denced by,
anong ot her things, the disparity in unenpl oynent rates, household
i ncome, education, and access to private transportation. See id.
at 1203.

In this case, the parties have presented substantial evidence
that this disturbing fact has seen little change in the |ast
decade. Voting in South Carolina continues to be racially
pol ari zed to a very high degree, in all regions of the state and in
both primary elections and general elections. St at ewi de, bl ack
citizens generally are a highly politically cohesive group and
whi tes engage in significant white-bloc voting. |ndeed, this fact
is not seriously in dispute.

Dr. John Ruoff, who was retained by the Southern Poverty Law
Center for the purpose of conducting an extensive analysis of

racially polarized voting patterns in South Carolina during the

last ten years,!® has appeared again to testify regarding his

18 Dr. Ruoff exam ned 401 elections in the period from 1992
to 2000, including 234 black-white elections, 142 white-white
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findings and concl usions about the continued racially polarized
voting in South Carolina. Specifically, he offered undi sputed
testinmony that South Carolinians are still very divided in terns of
where they live and that elections throughout South Carolina
continue to be marked by very high I evel s of racial polarization in
voting. Black voters are generally politically cohesive and white
voters alnost always vote in blocs to defeat the mnority's
candi date of choice. Racial polarizationis highest in black-white
el ections -- those involving a black candidate running against a
white candidate. And, there is a well-docunented hierarchy in the
preference of black voters. Wth few exceptions, black voters
denonstrate an overwhel m ng preference for bl ack Denocrats as their
representatives, followed by white Denocrats, particularly in a
general election, but black voters virtually never vote for a
Republ i can candi dat e. The ot her experts retained by the parties
inthis case substantially concurred in this portion of Dr. Ruoff’s
opi ni on, which was |i kew se supported by the statistical and ot her
evi dence presented to the court by all of the parties.

By way of sunmmary, the evidence reveal ed that in black-white,
singl e seat elections, the nedian | evel of black voters voting for

bl ack candi dates was 98% i n general elections and 86% in primary

el ections, 24 bl ack-black el ections and 1 Hi spanic-white el ection,
using correlation anal ysis, doubl e-equation ecol ogical regression
anal ysis, and extrenme or honpbgenous precinct analysis, which are
the generally accepted techniques for analyzing racial
pol ari zation. See, e.qg., Gngles, 478 U. S. at 52-53.
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contests. Although white voters will cross over to vote for black
candidates at a rate of 21%in general elections, they wll cross
over to vote for a black candidate in primary elections at a rate
of only 8% In addition, voter nobilization anong blacks in
general elections is |lower than anong white residents, but greater
in black-majority districts. !

I n addition, the ACLU provi ded extensive docunentation of the
hi story of voting-related racial discrimnation in South Carolina,
which was submtted largely as a stipulation anong the parties.
Evi dence of the depressed soci o-econom ¢ and educati onal status of
blacks in the state which hinders their ability to participate
effectively in the political process and to el ect representatives
of their choice was al so presented. %

Thi s evi dence overwhel m ngly denonstrates that the first two
G ngles factors, necessary for the creation of mgjority-black

| egi sl ati ve and congressional districts in areas where mnorities

19 Dr. Loewen testified that, based upon his study of bl ack-
white contests, 85%of the whites voted white and 84%of the bl acks
voted bl ack (conmpared to 90% and 85% respectively, in the 1970s
and 1980s).

20 In analyzing this same data, which remains the nost
recent, the Smith court noted that “there is a soci o-econon c gap
bet ween the average white citizen and the average black citizen.
There is a larger percentage of blacks than whites below the
poverty |evel; the household incone of blacks is generally |ess
than that of whites; unenploynent is greater anong bl acks; and the
| evel of formal education anong blacks is less. . . . Mre blacks
than whites are without private nmeans of transportation, nore
whites than blacks own their own hones. Infant nortality is
greater anong bl acks.” Smth, 946 F. Supp. at 1203.
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are sufficiently |arge and geographically conpact to constitute a
mapjority in a single-nenber district, are present statew de.
Mnority voters are generally politically cohesive to a very high
degree and, as a rule, the majority usually votes sufficiently as

a bloc to defeat the mnority's preferred candi date. See G ngles,

478 U.S. at 51. Thus, we can and shoul d consider race in each of
our redistricting plans to ensure that they do not have the
uni ntended effect of diluting the voting strength of a reasonably
conpact, majority-mnority popul ation.

The neasure that nust be used to ensure that the conpact,
maj ority-mnority popul ati on actually has an “equal opportunity” to
el ect the candidate of its choice in a particular district, on the
other hand, is often in sharp dispute. W neasure equal
opportunity by the percentage of mnority voting age popul ation
necessary for the mnority voters to elect the candidate of their

choi ce, see Johnson v. Mller, 922 F. Supp. 1556, 1568 nn.18 & 19

(S.D. Ga. 1995) (noting that mnority voting age popul ation is the
appropriate neasure for analyzing vote dilution and that the
alternative use of black registered voter percentages condones

voter apathy), aff’d sub nom Abrans v. Johnson, 521 US 74

(1997), which seens to create little controversy. The actual
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percentage required in a particular district, and how that
percentage is reached, are nmuch different matters. 2

Dr. Ruoff testified on behalf of the General Assenbly
defendants on this subject as well. He testified that state-w de
bl ack voters are only able to el ect candi dates of their choice in
maj ority-black or very near majority-black districts. In addition
to the high levels of voter polarization, this is in part because
black political nobilization is lower than white political
nmobi | i zation overall, but higher in districts where black
candi dates have a strong opportunity to be elected. I n other
words, blacks in a mgjority-black district are aware of their
opportunity and tend to register and turn out to vote in districts
that are mpjority-black or very near magjority-black. Dr. James W
Loewen, who testified on behalf of the Senate in the Senate phase
of this litigation, generally concurs in this view as well.

David Epstein, an expert favoring the Governor’s proposed
House and Senate plans, does not share this view Using a new

technique called “probit analysis” (which he professes to have

21 The 2000 census data, unlike that of prior decades,
reports the black population in several racial categories,
including “black only,” which would report the |east numerous
count, “all or any part black” (AP-Blk), which would report the
nost nunerous count, and “non-H spanic black,” which would fal
somewher e between the two. The parties differed in their choice of
category for purposes of analyzing the black population in this
case; however, the use of the differing black popul ati on categories
has an insignificant inpact on the analysis before this court.
Li ke the House and the Governor, we use the “black only” category
in our order
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pi oneered), Dr. Epstein testified that the point of equa
opportunity for the state as a whole occurs at just over 47.11%
BVAP. By region, Dr. Epstein opined that the Upstate' s point of
equal opportunity is 44.61% the Mdlands’ is 47.45% the Pee Dee’s
is 48.19% and the Low Country's is 45.58% Dr. Epstein also
testified that once a district exceeds approxi mately 40% BVAP, the
addition of nore black votes does not alter the particular
representative’ s voting patterns; Denocrats of both races support
the mnority-favored position in CGeneral Assenbly votes. This is
because, according to Dr. Epstein, blacks now turn out in nunbers
roughly equivalent to whites, there is white cross-over voting at
about 20% and a black’s tendency to vote against a mnority
candidate is only about 2% For these reasons, Epstein testified,
redistricting plans drawn to | ower BVAP | evel s, by allow ng for the
draw of influence districts, will better advance the substantive

representation of the black comunity in South Carolina.??

22 Because of the high |level of racial polarization in the
voting process in South Carolina, “influence districts” allow the
Denocratic Party the opportunity to gain control of the Cenera
Assenbl y. It is, therefore, an inherently politically based

policy. Wth the aid of a substantial (but not mpjority) black
popul ation that votes nearly exclusively for a Denocratic
candi date, a white Denocrat can usually defeat a black Denocrat in
the primary election and then use the black vote to defeat any
Republ i can chal l enger in the general election. See Smith, 946 F
Supp. at 1183. Although the Governor asserts that a draw based on
“traditional districting principles” will naturally lead to the
creation of such districts, he does not advance a claimthat this
court can or should consider race to intentionally draw such
“influence districts.”
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Having carefully considered all of the expert testinony
offered by the parties on these inportant issues, as well as the
supporting docunentation behind their views, we find that in order
to give mnority voters an equal opportunity to elect a mnority
candi date of choice as well as an equal opportunity to elect a
white candi date of choice in a primary el ection in South Carolina,
amjority-mnority or very near mgjority-mnority bl ack voting age
popul ation in each district remains a mni numrequirenent.

Section 2 requires the court to consider whether, “‘on the
totality of circunstances,’”” a plan will deny mnority voters “an
‘“equal opportunity’ to ‘participate inthe political process andto
el ect representatives of their choice.’”” Abrans, 521 U S at 91
(quoting 42 US.CA 8§ 1973(b)). The evidence presented
overwhel m ngly denonstrates that, with rare exceptions, blacks
currently prefer to be represented first by black Denocrats. In
t he absence of either the choice, such as in a primary, or the
opportunity, due to percentages too low to outvote a cohesive
mapjority bloc vote, blacks prefer to be represented by white
Denocr at s. Equal opportunity does not equate to a guarantee of
success, but it does require an equal opportunity to elect the
mnority’ s candi date of choice which, in South Carolina, is al nost
always a mnority candidate. In sum the Voting Rights Act
protects the mnority voters’ opportunity to elect their candi date

of choice, not just a mnority incunbent and not just the

50



mnority’ s opportunity to elect an i ncunbent of any race. Rather,
a mnority's equal opportunity to elect a candi date of choi ce nust
i nclude the opportunity to elect a mnority candi date of choice,
and since a mnority candi date cannot win the seat w thout having
an equal opportunity to win the party primary, equal opportunity
must be neasured at every step in the electoral process. The
precise point of equal opportunity, however, nust always be
evaluated on a district by district basis.

5. Section 5 Consi derations in South Carolina; the Benchmark
Pl an and the Measure of Retrogression.

In order to ensure that our plan conplies with 8 5 of the
Voting Rights Act, we nust first identify the “benchmark” plan from
which to nmeasure any retrogressive effect of our actions. See

Bossier Parish 1, 520 U S. at 478. As a general prenise, the

benchmar k pl an for purposes of measuring retrogression is the |ast
“legally enforceable” plan used in the jurisdiction. 28 CF.R 8§
51.54(b)(1) (providing that the last “legally enforceable” planis
the benchmark plan for purposes of neasuring retrogression); see

Hol der v. Hall, 512 U. S. 874, 883-884 (1994). A potential problem

ari ses, however, due to the well-docunented use of racia
gerrymanderi ng during the 1990s round of redistricting to maxim ze

bl ack representation. See, e.q., Abrams, 521 U S. at 80; Snmth,

946 F. Supp. at 1185. The Governor asserts that this “max-bl ack”
policy has resulted in an unnecessarily high black voting age

percentage in nost majority-mnority districts. In Abrans,
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however, the Suprenme Court reiterated that the last legally

enforceable plan used by the jurisdiction is to serve as the

baseline for conparison in a 8 5 retrogression analysis. See
Abranms, 521 U S. at 96-97; see also Bossier Parish Il, 528 U S. at
334 (noting that “[i]n 8 5 preclearance proceedings -- which

uniquely deal only and specifically with changes in voting
procedures -- the baseline is the status quo that is proposed to be
changed: [|f the change abridges the right to vote relative to the
status quo, preclearance is denied, and the status quo (however
discrimnatory it may be) remains in effect” (internal quotation
marks omtted)); Holder, 512 U S. at 883-84 (“The baseline for
conparison is present by definition; it is the existing status.
VWiile there may be difficulty in determ ning whether a proposed
change woul d cause retrogression, there is little difficulty in
di scerning the two voting practices to conpare to determ ne whet her
retrogression would occur.”); Smth, 946 F. Supp at 1209 (noting
that “any benchmark . . . should be the |last plan that was legally
adopt ed by the General Assenbly that has not been set aside by the
court or superseded by action of the General Assenbly that has not
been altered by the court”). And, in January 2001, the Justice
Department released its guidelines for redistricting, taking the
position that an actual “finding of unconstitutionality under Shaw’

woul d be a prerequisite to rejecting the |ast legally enforceable
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plan as the benchmark. GQui dance Concerning Redistricting &

Retrogression, 66 Fed. Reg. 5412, 5412 (Jan. 18, 2001).

We hold that, so long as a current district or plan has not
been formally declared to be the product of an unconstitutiona
raci al gerrymander under the principles of Shaw and its progeny, it
will serve as the benchmark for neasuring retrogression. The
determ nation that a particular district is the product of a raci al
gerrymander is a fact-intensive inquiry and no Shaw chall enge to
any district has been brought in these proceedings. Furthernore,
any such benchmar k districts have now been decl ared
unconstitutional under the one-person, one-vote strictures of the
Equal Protection Cause, and a Shaw inquiry would unnecessarily
enbroil this court in extended mni-trials over the noot issue of
whet her the district is constitutionally infirmfor other reasons
as well.

This conclusion does not, however, equate to a requirenent
that we nust accept the configuration of the existing districts.
The benchmark has no direct effect upon the constraints we now know
to be inposed by the Equal Protection clause. The fact that a
suspect district has not been formally declared unconstitutional
does not affect our duty to draw districts in accordance with the
goal s of the Voting R ghts Act and the principles enunciated by the
Suprene Court in Shaw and its progeny. Those principles operate in

tandem to require us to “clean up” cores of existing majority-
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mnority districts should the application of federal |aw and

traditional state districting principles now dictate a sonewhat

different configuration. If, in fact, the prior district was
gerrymandered to achieve an unnecessarily -- and indeed
unconstitutionally -- high percentage of black voting age

popul ation, the constraints of our current renedial factors wll
necessarily bring that percentage down to a nore acceptable and
reasonabl e | evel

The question of how retrogression should be neasured and
evaluated in the 2000 redistricting process is a nore difficult
one. In January 2001, the Departnent of Justice issued its

@Qui dance Concerni ng Redi stricting and Retrogression Under Section

5 of the Voting Rights Act. According to the Departnent:

A proposed plan is retrogressive under
the Section 5 “effect” prong if its net effect
woul d be to reduce mnority voters’ “effective
exercise of the electoral franchise” when
conpared to the benchmark plan. The effective
exerci se of the electoral franchise usually is
assessed in redistricting subnm ssions in terns
of the opportunity for mnority voters to
elect candidates of their choice. The
presence of racially polarized voting is an
i nportant factor considered by the Departnent
of Justice in assessing mnority voting
st rengt h. A proposed redistricting plan
ordinarily will occasion an objection by the
Departnment of Justice if the plan reduces
mnority voting strength relative to the
benchnark plan and a fairly-drawn alternative
plan could aneliorate or pr event t hat
retrogression.
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: [ The state] bears the burden of
denonstrating that a |ess-retrogressive plan
cannot be reasonably drawn.

. If it is determined that a
reasonable alternative plan exists that is
non-retrogressive or less retrogressive than
the submtted plan, the Departnment wll
i nt er pose an obj ecti on.

66 Fed. Reg. at 5413 (Jan. 18, 2001) (enphasis added; interna
citation omtted). Although 8 5 “does not require jurisdictions to
vi ol ate the one-person, one-vote principle” or “to violate Shaw v.
Reno and rel ated cases,” the Departnent concludes that 8 5 “nmay
require the jurisdictionto depart fromstrict adherence to certain
of its redistricting criteria.” Id. By way of exanple, the
Department advises that state criteria that “require the
jurisdiction to make the |least change to existing district
boundaries, follow county, city, or precinct boundaries, protect
i ncunbents, preserve partisan bal ance, or in sone cases, require a
certain level of conpactness of district boundaries may need to
give way to sone degree to avoid retrogression.” |d.

In accordance wth these precedents, the standard of
nonr et rogressi on prohibits our inplenentation of a plan that w |
di m ni sh the existing opportunity for mnority voters to elect the
candidate of their choice in a particular district if a fairly-
drawn alternative exi sts that woul d not have that effect. However,

“In]Jonretrogression is not a license for the State to do whatever

it deens necessary to ensure continued el ectoral success; it nmerely
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mandates that the mnority's opportunity to el ect representatives

of its choice not be dimnished, directly or indirectly, by the
State’s actions.” Bush, 517 U S. at 983.

Accordingly, for purposes of 8 5 we nust consider race in
redistricting where necessary to avoid retrogression. To do so, we
first examne the court plan to ensure that it does not unfairly
retrogress the overall position of mnority voters by reducing the
total nunber of majority-mnority districts in the benchmark plan
and, secondly, to ensure that it does not unnecessarily reduce the
opportunity of mnority voters to elect their preferred candi date
inaparticular district, where neani ngful conpari sons can be nade.
See Abrans, 521 U.S. at 97.

Because we nmust narrowWy tailor any race-based changes
designed to prevent retrogression in the mnority's voting
strength, however, we do not arbitrarily strive to achieve any
benchmark BVAP, which only represents the current BVAP in a
mal apportioned district. The history of race-based districting by
state legislatures and courts in the early 1990s to maxi m ze the
drawing of majority-mnority districts without regard to whether
there was in fact a geographically conpact mnority population in
the area, believed to be both constitutional and required by the
Departnent of Justice policies, is well-docunented. W have not
exam ned individual districts to determ ne whet her we believe they

were raci ally gerrymander ed because we do not think that inquiry is
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appropriate at this stage, nor have the parties proffered evi dence
whi ch woul d be sufficient to establish any such finding. But, we
do recognize that this nmay explain, at least in part, why the
court, operating under its currently known constraints, cannot
constitutionally achieve the existing BVAP in a fairly-drawn
district. Addi tionally, unavoidable reductions in the BVAP
percentages have resulted in sone areas because of increased
residential integration. While the 2000 census reveals that the
percentage of mnorities remained constant, mnorities have noved
away from historically Dblack neighborhoods, resulting in
substantial population deviations in existing majority-mnority
districts. Nearly all of the existing majority-mnority districts
need population and, to remain a majority-mnority district, need
predom nately black popul ation. The residential integration of
bl acks and whites revealed by the 2000 census results is an
encouraging sign in South Carolina. But if it has any downsi de, it
is that it mkes it nore difficult for courts and state
| egislatures to add the concentrations of black population
necessary to repl ace the concentrations | ost in predom nately bl ack
areas to avoid retrogression wthout engaging in bizarre draws.
Cogni zant of these constraints on our task, we consult the
benchmar k BVAP i n each of the proposed majority-mnority districts,
and weigh it along with the other factors that affect the ultinmte

goal of avoiding a draw that causes an unnecessary di m nution of
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the effectiveness of a mpjority-mnority district. In sum the
court plans avoid retrogression by preserving the nunber of
el ectable black mpjority districts in the current plan, and
preventing the unnecessary reduction of BVAP in those effective
majority-mnority districts, within the paraneters of the Equa
Protection Cause, the Voting R ghts Act, and traditiona
di stricting principles.
C. Traditional D stricting Principles

We turn nowto the “traditional districting principles” of the
state. We nust consider these principles along with the federal
mandat es i nposed by the one-person, one-vote requirenent of the
Equal Protection Cl ause and t he raci al fairness and
nonr et rogression principles of the Voting R ghts Act, but we apply
themonly to the extent that they do not conflict wth the federal

principles. See Abranms, 521 U S at 79; Upham 456 U. S. at 39.

CGenerally speaking, traditional redistricting principles in
South Carolina have directed courts to maintain, where possible,
recogni zed communities of interest and the cores of existing
districts, as well as political and geographical boundaries

delineated within the state. See South Carolina State Conference

of Branches of the NAACP v. Riley, 533 F. Supp. 1178, 1180

(D.S.C), aff’d, 459 U. S. 1025 (1982). This includes naintaining
county and muni ci pal boundari es where possible, and protecting the

cores of existing districts by altering old plans only as necessary
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to achieve the requisite goals of the new plan. See id. at 1180-
81.

Mai nt ai ni ng the residences of the incunbents who serve those
core constituents within the district is also a districting
principle that historically has been observed in South Carolina.
See id. Although this is wusually referred to as “incunbency-
protection,” we view the principle as nore accurately protecting
the core constituency’s interest in reelecting, if they choose, an
i ncunbent representative in whom they have placed their trust.
Provided it does not conflict with other nonpol i tical
consi derations such as communities of interest and conpactness, it

is one worthy of consideration by this court. See, e.qg., Bush, 517

U S at 964 (“[We have recogni zed i ncunbency protection, at |east
in the form of avoiding contests between incunbents, as a
legitimate state goal.”) internal quotation marks and alteration
omtted)); Johnson, 922 F. Supp. at 1565 (noting the protection of
i ncunbents as a legitimate consideration, albeit an inherently nore
political one).

Metropolitan areas that overflow county boundaries, such as
Char | est on/ Ber kel ey/ Dor chest er, Greenvi |l | e/ Spartanbur g, and
Ri chl and/ Lexi ngton, previously have been recogni zed as sharing a
special comunity of interest. See Riley, 533 F. Supp. at 1181.
And, of course, South Carolina has traditionally adhered to the

principle that “districts should be as conpact as reasonably
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possi ble” and “that district boundaries are not gerrymandered to
dilute the voting strength of mnorities,” id.

The anount of deference owed to the historical districting
principle of maintaining county boundaries, and the position it
hol ds in the hierarchy of pertinent considerations, was the subject
of a fair amount of dispute at trial. |In the 1980s redistricting
process, the three-judge court in Rley noted the State's
“substantial interest in the preservation of county |Ilines,”
primarily “because the residents of a county have a community of
interest.” [d. at 1180. As noted then, county residents “are
accustoned to voting together for county officials. There is nuch
adm ni strative convenience in drawing district |ines along county
lines, and it facilitates the process of organi zing constituencies
and canpai gning for the support of constituents.” 1d. The Rley
court, however, did not elevate the respect for county lines to the
| evel of excluding all other factors. Rather, it |ikew se noted
the state’s historical concern for preserving the core of existing
districts and protecting the i ncunbents who serve them the state’s
recognition of other non-county-based conmunities of interest, the
need for conpact districts, and the principle of racial fairness.
See id. at 1181.

Ten years later, the three-judge court in Burton seened to
el evate the inportance of maintaining county I|ines. There, the

court stated that, “in the quarter century since Reynolds the
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General Assenbly has consistently stated, through its plans and
specific statenents of policy, that anong various state policies,
preserving county lines should enjoy a preemnent role in South
Carolina’ s redistricting process. This preem nence is highly
rational .” Burton, 793 F. Supp. at 1341. Al t hough the Burton
court stated that the preservation of county Iines was “[t] he only
cogni zabl e state policy [it] considered,” 1id. at 1360, the court
split 27 of the state’s 46 counties in its Senate plan.
Utimately, Burton was summarily vacated by the Suprene Court and
remanded for “further consideration in light of the position
presented by the Solicitor General in his brief for the United

States filed May 7, 1993.~” Statewi de Reapportionnment Advisory

Comm v. Theodore, 508 U. S. 968, 968 (1993). The Solicitor General

had mai ntai ned that the three-judge court failed to apply a proper
anal ysis under 8 2 of the Voting R ghts Act and, as a part of that
failure, placed undue enphasi s upon preserving county and precinct
[ines.

W |ikew se recogni ze South Carolina s strong preference for
mnimzing the splits of counties wthin her borders. Many
governnental services, such as fire and police protection, are
organi zed along political subdivision |ines, and counties and
cities are often representative of a naturally existing comunity

of interest. See Burton, 793 F. Supp. at 1341 & n.29; Riley, 533

F. Supp. at 1180. We al so understand the desire expressed by
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county representatives, particularly those in small counties, to
remain “whole” in adistrict, or a substantial part of a district,
in order to maximze their voice on a state |evel

Nevert hel ess, we are al so cogni zant of the evidence that the
trend of population novenent continues to be from small rura
counties to urban/suburban and coastal counties, and that often the
cost of keeping small counties “whole” or their splits mniml is
to increase the nunber of splits in nore populated counties.
Furthernore, as denonstrated by the testinony and other evidence
presented to us in this proceeding, the principle of preserving
county lines, while accorded nuch inportance, has not been an
inviolate policy or even a superior policy in all districts.
Different parts of a county may al so | ack comonality of interest,
nost notably those counties |located in coastal and netropolitan
regions of the state which are now divided rather starkly upon
rural /resort or rural/urban |ines.

Finally, we note that it has | ong been recogni zed that “[t] he
policy of maintaining the inviolability of county lines . . ., if
strictly adhered to, nust inevitably collide with the basic equal
protection standard of one person, one vote.” Connor, 431 U S. at
419. These popul ation shifts and the stringent deviation to which
we are hel d make mai ntai ning county lines a nore difficult goal for

the court to achieve, particularly in the context of the smaller
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House districts, than for the state’'s el ected officials who possess
nore latitude in this regard.

For these reasons, we agree that we nmnust honor South
Carolina s inportant and | ongstanding state policy of maintaining
county boundaries, but only insofar “as that can be done w thout

violation of the [one-person, one-vote] principle of Wesberry v.

Sanders and consistently with other state interests.” R ley, 533
F. Supp. at 1180. Like all traditional districting principles
adhered to by the state legislature, the principle of preserving
county lines occupies a subordinate role to the federal directives
enbodied in the United States Constitution and the Voting Rights
Act when the <court is called upon to inplenent renedia
redistricting plans. W do not find that the preservation of
county lines continues to enjoy a preemnent role in the court’s
redistricting task. It is required to be considered as an
i nportant, guiding principle in our decision and, where
appropriate, accorded great, but not necessarily greater, weight.

Having considered the history of redistricting in South
Carolina and the evidence of traditional districting principles
presented in this proceeding, we find that the traditional
districting principles and existingredistricting policies observed
in South Carolina direct us first and forenost to renedy the
popul ati on deviations in existing districts by maintainingthe core

of those districts present in the mal apportioned plan, while adding
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or subtracting population in a conpact and contiguous nanner to
achi eve the popul ation equality required by the Constitution. In
doing so, we consider all of the districting principles
historically observed by the state. Generally speaking, however,
we find that the cores in existing districts are the clearest
expression of the legislature’s intent to group persons on a
“community of interest” basis, and because the cores are drawn with
other traditional districting principles in mnd, they wll
necessarily incorporate the state’s other recognized interests in
mai ntai ning political boundaries, such as county and nunicipa
lines, as well as other natural and historical comunities of
i nterest.
V. The South Carolina House of Representatives

A Backgr ound

The South Carolina House of Representatives consists of 124
menbers el ected fromsi ngl e-nenber districts, see S.C. Const., art.
11, 8 3, to serve two-year terns, see S.C. Const., art. IIl, § 2.
Prior to the Suprenme Court’s one-person, one-vote nmandate

enunci ated in Reynolds v. Sins, 377 U S. 533 (1964), the House was

apportioned to counties based on population, but each county
received at | east one representative regardl ess of popul ati on. See
Smth, 946 F. Supp. at 1177 (detailing the history of |egislative

reapportionment since Reynolds); see also O Shields v. MNair, 254

F. Supp. 708, 709-11 (D.S.C. 1967) (invalidating the South Carolina
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Constitution’s nethod of apportioning the GCeneral Assenbly as
vi ol ative of the one-person, one-vote principle).

In the 1980s, the House successfully redistricted itself
w t hout court intervention. However, in 1992, the legislature
reached an inpasse with the Governor, who believed additional
majority-mnority districts were required by 8 2 of the Voting
Ri ghts Act, resulting in a court-ordered plan. See Burton, 793 F.
Supp. at 1340. The Burton court determned that the state would
follow a predom nate policy of maintaining county |lines and held
that, due to the exigency of the tine pressures caused by a pendi ng
el ection schedule, it need not conduct a full 8 2 Voting R ghts Act
i nquiry. See id. at 1341, 1353. The Suprenme Court sunmmarily
vacated and remanded the case to the district court “for further
consideration in light of the position presented by the Solicitor

General in his brief” to the Court. See Statew de Reapportionnent

Advi sory Comm v. Theodore, 508 U S. 968 (1993). As previously

noted, the Solicitor General had argued that the district court
pl aced undue enphasi s upon t he nmai nt enance of county |ines and gave
i nadequate consideration to the requirenents of 8 2 of the Voting
Rights Act. Mrre particularly, the Solicitor General argued that
the district court did not adequately address the question of
whet her additional conpact and contiguous districts with black
majorities should be created to avoid dilution of black voting

strength and that the district court | acked an appropriate basis to
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conclude that a bare 50% majority-black voting age population
shoul d be automatically considered a “black opportunity district”
for purposes of 8 2 of the Voting Rights Act. See Smth, 946 F.
Supp. at 1181. Two weeks later, the Suprene Court issued its

decision in Shaw v. Reno, 509 U S. 630 (1990), which denounced the

use of racial gerrymandering to create majority-mnority districts
under § 2.

In 1994, the | egislature successfully passed and precleared a
redi stricting plan for the House. However, nine of those districts
were subsequently challenged as being racially gerrymandered in

violation of the Shaw M ller principles. Following atrial before

a three-judge district court panel, six of the nine districts were
held to be the product of an unconstitutional gerrynmander. See
Smth, 946 F. Supp. at 1210. 1In 1997, the General Assenbly passed
a House pl an which corrected the unconstitutional districts struck
down by the court in Smth, which the parties agree is the nost
recent, legally enforceabl e House pl an.

As noted previously, the parties agree that the current House
districts are nalapportioned and, therefore, constitutionally
infirm under the one-person, one-vote strictures of the Equal
Protection d ause. Applying the 2000 census nunbers, South
Carolina s total popul ation of 4,012,012 persons, split between the
exi sting 124 House districts, conpels a target popul ation for each

House district of 32,355 persons. The existing House plan has a
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total population deviation of 95% wth District 118 at -38.21%
bel ow the ideal district population and District 79 at 56. 79% over
the ideal district population.?

The mal apportionnment is pervasive. By way of exanple, House
District 79, located in the suburban area of Colunbia in
northeastern Richland County and southern Kershaw County, is the
nost popul ated house district inthe state, with a total popul ation
of 50,729, resulting in a deviation of 56.79% Wthout regard to
t he deviations in adjoining or other nearby districts, D strict 79
requires the renoval of nore than 18,000 persons fromthe district
to achi eve popul ation equality -- over half the popul ati on needed
for a single district. Simlar areas of |large growth include the
Greenvill e-Spartanburg area, Lexington County, and the suburbs of
Charl eston, as well as the beach communities of Horry County and
Beauf ort County.

House District 118, the fornmer honme of the nowclosed
Char | eston Naval Base, denonstrates the opposite problem Located
in the heart of Charleston, it, |ike many other urban-based house
districts, has becone extrenely underpopulated, and it also
experiences the additional problem of being surrounded by other

under popul at ed urban-based districts. Consequently, District 118

23 An individual district’s deviation is the difference in
total population from the ideal district size. A plan’s total
popul ation deviation is derived by adding the |argest positive
deviation in the plan and the l|largest negative deviation in the
pl an.
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is now the | east-popul ated house district, with a total popul ation
of 19,992, for a deviation of -38.21% 1In order to bring it into
popul ati on conpliance, District 118 would require the addition of
nmore than 12,000 persons -- nearly half the popul ati on needed for
a single district -- from surrounding districts which thensel ves
are severely under popul at ed.
B. The Proposed Pl ans

Duri ng t he House phase, four plans were proposed to the court:
H. 3003, which was passed by the state |egislature, but vetoed by
Gover nor Hodges; Governor Hodges' plan, which was submtted as an
amendnent to the House plan, but overturned on the floor; a plan
subm tted by Coll eton County, which was al so submtted to t he House
but overturned on the floor; and a plan submtted to us by
Georgetown County. The bul k of the evidence presented by the House
and t he Governor consi sted of expl anations of why this court should
not adopt and inplenment the plans submtted by the other. By way
of summary, the House charged the Governor with preparing a plan
that racially gerrymandered districts to increase the BVAP
percentages in predomnately white districts to between 25% and
50% These so-called “influence districts,” the House charges, are
designed to pronote the el ection of white Denocratic candi dates and
the concom tant ousting of white Republican incunbents, at the
expense of reduci ng BVAP percentages in existing majority-mnority

districts to marginal |evels.
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The Governor charges the House with a converse racial
gerrymandering argunent, asserting that H 3003's version of the
House plan was intentionally drafted to “racially polarize” the
st at e. Specifically, the Governor points to a handful of House
representatives and charges that they intentionally gerrynmandered
their districts on a racial basis, often with the assistance of
raci al “dot-density” maps, by noving one or two predom nately bl ack
precincts out of their Republican-controlled district and into a
majority-mnority or otherwi se Denocrat-controlled district. The
effect, the Governor charges, was the intentional “bleaching” of
Republican districts at the expense of existing mnority influence
districts.? The Governor also asserts that his proposed plan
adheres nore closely to traditional districting principles in South
Carolina and nmai ntains nore closely the cores of existing districts
than does the | egislatively passed House pl an.

The ACLU initially proposed three alternative plans, but does
not now advocate the plans for adoption by this court. Although
they submtted the plans as illustrative of plans that satisfy the

Voting Rights Act,? the ACLU asserts that they only seek to ensure

24 As previously noted, the Governor specifically denied
that he was claimng a right to influence districts under 8§ 2 of
the Voting R ghts Act, but rather argued that the House plan could
not be adopted by us because it was the product of “white
gerrymandering” in violation of the Equal Protection C ause.

25 The ACLU admitted that their plans did not consider any
community of interest factors or any political factors other than
i ncunbency protection.
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that any plan adopted by the court is in conpliance with the
raci al -fairness standards of 8 2 and t he nonretrogressi on standards
of 8 5. They further assert that all of the proposed plans satisfy
t he nonretrogression standard of 8 5 and that the House plan, with
mnor nodifications in a few mgjority-mnority districts
(particularly Districts 12, 102 and 116), is acceptable froma § 2
st andpoi nt . Finally, the ACLU specifically denounced the
Governor’s advocation of “influence districts” both as a policy
matter and, given its partisan-based origin, as a wvalid
consideration for this court in the draw

Coll eton County and Georgetown County advance nore | ocal
concerns. Under the present 1997 plan, Colleton County is divided
anong five House districts, conprising a mgjority in none. The
House and Governor both propose to now split Colleton County into
four House districts, which Colleton County al so opposes. Col |l eton
County asks to be split into no nore than three House districts.
Addi tionally, Colleton County specifically opposes the House plan’s
proposal to separate the 742 persons on Edisto Beach from their
nei ghbors on Edisto Island in District 119, and nove themto the
predom nately Charl eston-based D strict 116, which is contiguous
only by water. Colleton County asserts that the split 1is
unconstitutionally race-based, whereas the House asserts that the

split was notivated by a coastal community of interest.
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CGeorgetown County contests the decision of the House and
Governor to split the City of Georgetown between House Districts
103 and 108. Georgetown contends that the Gty of Georgetown
shares a strong community of interest with the coastal portion of
CGeorgetown County and should therefore remain wholly wthin
District 108. The decision to do otherw se, CGeorgetown charges,
represents an unconstitutional, race-based gerrymander, perforned
with the exclusive intent to maintain House District 103 as a
majority-mnority district in derogation of all other traditional
di stricting principles.

Havi ng revi ewed t he evi dence and testi nony recei ved, the court
concl udes that none of the proposed plans conply with the criteria
required of a judicially drawn plan. First, the House and the
Governor have subm tted plans which exceed the range of de mnims
popul ati on devi ation and, therefore, could not be adopted by this
court even if they were to survive the precl earance process under
the Voting Rights Act. Neither disputes this fact. The House pl an
has a total deviation of 4.86%and the Governor’s plan has a total
deviation of 3.13% The other plans submtted are |ikew se beyond
an acceptabl e range of deviation for a court-ordered plan.

Second, the plans are of limted utility as a tenplate to
gui de us. For the nost part, the House and Governor have opted to
attack each other’s plan as being race-based and politically

notivated. The evidence bears both sides out; both plans plainly
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represent the culmnation of very specific political and, in sone
cases, individual agendas. It is well-docunented in the evidence,
and indeed not in dispute by the parties, that black citizens in
South Carolina vote al nost unani nously for Denocratic candi dates
agai nst Republican candidates and, in a primary, for black
Denocrats agai nst white Denocrats. G ven this high |level of racial
pol ari zation and high correlation between black voters and the
Denocratic Party which currently exists, it is hardly renmarkabl e
t hat when one places a pen in the hands of incunbents to drawtheir
own di stricts, a Republican m ght draw fewer blacks in the district
to maxi mze its Republican base; a white Denocrat m ght draw nore
bl acks inthe district toincrease its Denocratic majority, but not
so many as to be threatened with defeat by a black chall enger; and
a black Denocrat mght draw enough blacks in the district as
necessary to ensure re-election. In viewof the mandate that race
must be of at |east sonme consideration given the high |levels of
racial polarization in the state, we find it nost difficult to
det erm ne whet her and when the i ncunbents’ proper notives gave way
to i nproper ones.

Fortunately, we need not do so. |In sone areas of the state,
we were able to consult the submtted plans for comon, and
therefore noncontroversial ground, although this assistance is
limted in those parts of the state that experienced substanti al

popul ation disparity. In this Ilimted manner, unenact ed
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| egi sl ati ve and gubernatorial plans were considered as evi dence of
state policy, but always wth a healthy regard for each party’s
hi ghlighting of the opponent’s political notivations. I n each
case, we consulted both, but we ultimately found it necessary to
drawthe districts largely fromscratch, in accordance with our own
interpretation of the remedial factors that govern us in our draw.
C. The Court’s Pl an

1. Population Equality

Because our primary charge is to renedy the mal apporti onnment
present in the existing plan, we were guided in our renmedy by
traditional districting principles, seeking to preserve the core of
each existing district where possible, and adding or subtracting
popul ati on surroundi ng the core in a conpact and conti guous manner.
I n doing so, we remai ned m ndful of the existing magjority-mnority
districts which 88 2 and 5 of the Voting R ghts Act conpel us to
respect, as well as any additional areas that the 8 2 inquiry would
direct us to protect frominadvertent vote dilution.

Because the substantial shifts in population alone would
i nevi tably cause major change to the district cores in sone areas,
we began our charge with the question of whether we should col | apse
any existing House districts that have experienced extrene
popul ation loss and relocate them as new districts in areas of
extrenme popul ation growh. In this regard, at |east, we found the

proposed plans to be of substantial benefit.
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Both the House and the Governor agreed that the popul ation
shifts in South Carolina require the relocation of two House
districts. Both proposed to collapse two existing districts in or
near the areas of the state with the greatest population |oss.
They also agreed that the explosive population growh in the
coastal counties of Horry and Beaufort called for the creation of
one new House district in each. Horry County grew by 52,576
persons, a 36.5%increase in population, and Beaufort County grew
by 34,512 persons, a 39.9% i ncrease in popul ation. ?°

We agreed that two house districts nust be collapsed and
relocated el sewhere. Unless we collapsed and noved districts to
account for the substantial population |losses in the Pee Dee and
downt own Charl eston area and the substantial population growmh in
Horry County and Beaufort County, gross disruption of the cores of
all existing districts would have “rippl ed” throughout the Pee Dee

and Low Country regions of the state. See, e.qg., Johnson, 922 F.

Supp. at 1563 (noting that the appropriate place to |ocate
CGeorgi a’s new congressional district was the high popul ati on growth
area near Atlanta). By collapsing districts in those areas of
greatest popul ation | oss, populationis freed up to be relocated to

adjoining districts, which were alsolowin population. Simlarly,

26 O her areas of substantial growh included Lexington
County, which grew 28.9% and York County, which grew 25.2%
Conversely, many areas in the Pee Dee and Low Country | ost
popul ation: Allendale County |ost 4.4% Banberg County | ost 1.4%
Mar | boro County lost 3.0% and Union County |ost 1.5%
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by relocating these districts to the areas of greatest popul ation
gain, we mnimzed the “ripple” effect of the population gains in
the other area districts.

O course, this determnation led us tothe difficult question
of exactly which two districts in the existing plan should be
col | apsed, and where those districts should be relocated. Like the
House and Governor, we found that the nost |ogical places to |l ocate
new districts were in the areas where the nost popul ation growth
occurred -- Horry County and Beaufort County. And, when we noved
to these areas to locate the new districts, the cores of each new
district naturally landed in the areas of those counties that, in
fact, experienced the nost grow h.

Al though the parties agreed that two districts should be
col l apsed and noved, they disagreed as to which tw specific
districts should be coll apsed. The parties did agree that an
existing district nust be collapsed in the Charl eston area (which
grewonly 5.0% and noved to the Beaufort area as descri bed above,
but disagreed as to which district in Charleston should be
col | apsed. The House, which is currently controlled by the
Republican Party, proposed the collapse of District 113 in
Charl eston County, whereas the Governor, a Denocrat, proposed the
col |l apse of District 119 in Charleston County. The parties wholly
di sagreed as to the specific area of the state where the second

district should be collapsed. The House proposed the coll apse of
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District 80 in R chland County, an area which grew at 12.0%
wher eas t he Governor proposed the coll apse of District 67 in Sunter
County, an area which grewat only 3.3% Unsurprisingly, the House
proposed the col |l apse of two Denocratic districts and the Governor
proposed the coll apse of two Republican districts.

In order to maintain as nmuch as possible the cores of the
remai ning districts in the area, the court found that a district
must be collapsed in the Charleston area, which experienced the
second greatest overall population loss, in |large part due to the
closure of the Charleston Naval Base in the 1990s. The court
rejected, however, both parties’ proposed district for collapse.
| nstead, the court found that the nost |ogical district to coll apse
in Charleston County was District 118, the district that
experienced the greatest negative population deviation in the
Charl eston area (38.21% and, indeed, statew de.

Wth regard to the second district to be collapsed, the court
rejected the House proposal to collapse District 80 in R chland
County, which was only 7.29% 1 ow in popul ation, as opposed to the
Governor’s proposal to collapse a district in Sunter County.
Collapsing a district in Richland County would result in the
unnecessary shift of districts in the Mdlands area of the state,
whi ch has not experienced a popul ation | oss as a whol e, whereas the
Pee Dee area experienced the |argest overall negative popul ation

deviation in the state. However, the court rejected the Governor’s
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proposal to collapse District 67 in the Pee Dee, which experienced
a popul ation deviation of -13.14% Instead, we found that District
68 was the nost logical district to collapse because it, like the
district we collapsed in Charleston, experienced the highest
negati ve popul ation deviation in its area (-17.94%.

Having made these difficult threshold decisions, we then
turned to our task of draw ng equi popul ous districts. There, we
began to draw the districts in a conpact and conti guous nmanner
identifying at the outset the core of each existing district and
nmovi ng about its borders to add or subtract conpact and conti guous
areas of population as the individual district dictated. Thi s
approach not only served the goal of mniml change and
constituency consistency in the individual district, it created the
| east amount of “ripple” effect in other districts. Wher e
possi ble, and where the decision was not outweighed by other
conpeting interests, we attenpted not only to avoid new county
splits, but to also elimnate existing county splits to the extent
possi ble. Qur plan does not create any county or city splits that
were not already present in the benchmark plan, although it does
elimnate several splits that did exist. Beyond this, we were
nmotivated by an attenpt to follow natural and other easily
identifiable boundaries, such as major roads, to create a snooth

district border that election officials could easily pinpoint.
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In the end, the court’s plan achi eves the requi site popul ation
equality, with a total de minims deviation of plus or mnus one

percent variation, see, e.d., Chapman, 420 U.S. at 26-27, and

results in the | east change in terns of constituency novenent. The
plan contains three less total county splits than the 1997
benchmark pl an and, as conpared to the proposed plans of the House
and CGovernor, the court plan contains seven l|less total county
splits and nine less total county splits, respectively. Wth the
exception of Districts 67 and 113, which adjoi ned the two col | apsed
districts, the court plan also does not pit any incunbents agai nst
one another. Finally, we note that the split of Colleton County
has been reduced fromfive to three splits, and the constituents of
Edi sto Beach remain with their Edisto |Island neighbors in D strict
121. And, being in agreenent with the position that the Cty of
CGeorgetown shares a strong comunity of interest wwth the coasta
portion of Georgetown County, the court does not split the Gty of
Georgetown, which remains wholly within D strict 108.

2. The Voting R ghts Act

As noted previously, in carrying out our renedial task of
devising and inplementing a redistricting plan, the court is also
directed to consider the requirenents inposed upon South Carolina
by the Voting R ghts Act. For purposes of 8 5, the House and
Governor agree that the “benchmark” plan is the current 1997 pl an

with the 2000 census nunbers applied to it. Al t hough the ACLU
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urges us to also consult the 1997 plan with the 1990 census nunbers
applied to it for conparison, they agree that both parties have
drawn reasonable districts for purposes of the Voting Rights Act.
The 1997 plan with the 1990 census nunbers contains 32 majority-
mnority districts. As a result of the population |osses and
shifts reveal ed by the 2000 census results, the benchmark plan now
contains only 25 majority-mnority districts.

Prior to trial, the parties agreed that no 8 5 issues were
presented by the plans proposed by the Governor or House because
each proposed majority-mnority districts in excess of the 25
districts in the current benchmark plan. The Governor’s plan
proposed 28 nmgjority-mnority districts, whereas the House plan
proposed 27 majority-mnority districts. The ACLUs illustrative
pl an contained 32 mgjority-mnority districts, but was not drawn in
accordance with traditional districting principles, and the ACLU
agrees that the nunbers presented by the Governor and House are
sufficient to avoid retrogression. Although we did not elect to
adopt a submtted plan, the court-drawn plan, which al so exceeds
the 25-district benchmark, raises no retrogression issues under
§ 5.

The court plan also conmplies with 8 2 of the Voting Rights
Act. In preparing the new districting plan, we considered every
existing magjority-mnority district present in the benchmark pl an,

as well as other areas pointed out to us by the parties as ones

79



that 8 2 mght require. First, in keeping with our paranount goal
for every existing district -- save D strict 118 in which
popul ation deviation conpelled a collapse -- we attenpted to
mai ntain the core of each existing mpjority-mnority district.
Wth few exceptions, these districts required the addition of
popul ation to achi eve the one-person, one-vote requirenent. And,
in every case, we exan ned the geographic territory surroundi ng the
existing mnority district to determne whether additional
concentrations of mnority voters were present in a conpact and
contiguous area such that we could achi eve the concurrent goal s of
equal i zing popul ation, avoiding retrogression, and preserving
traditional districting principles. Were we believed it necessary

to honor the principles established in the Shaw Mller I|ine of

cases, we elimnated lines that, although never chall enged,
appeared to us to possibly be the result of the 1990s racia
gerrymandering or that otherwwse did not conport wth the
identified traditional districting principles.

Second, we considered those districts that were not majority-
mnority under the benchmark plan, but that one or nore parties
urged us to consider under 8 2. If the mnority popul ati on exi sted
in a reasonably conpact area, otherwi se nmet the G ngles test,? and

could be drawn utilizing traditional districting principles, it was

21 As noted previously, there is no real dispute that the
remai ning G ngles prerequisites -- racially polarized and white
bl oc voting -- exist statew de.
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drawn as a mpjority-mnority district. House Districts 12 and 82,
for exanple, fell weasily into this category. The mnority
population in each area is sufficiently conpact and has a
sufficiently strong conmunity of interest to require its draw as a
8§ 2 district. D strict 103, in contrast, could have been drawn as
a mjority-mnority district if we had split the Gty of
Georgetown. The Governor and the House did so, placing its BVAP
above the 50% narKk. We declined to do so. The proposed split
viol ated the strong community of interest between the residents of
the Gty of Georgetown and its coastal neighbors. The court did
not split rmunicipal boundaries el sewhere in the plan, unless they
were already split or were split on a county |ine or where
muni ci pal popul ati on size mandated a split. And, the |loss of the
district as a mpjority-black one did not cause a net retrogressive
effect.

Although in drawing a mgjority-mnority district applying
traditional districting principles, the court m ght have produced
a district where the BVAP exceeds the percentage necessary to be
consi dered an “equal opportunity” district under 8 2, the court did
not allow race to predomnate so as to renove the excess bl ack
voters to create an “influence” district el sewhere. W protected
the status of an equal opportunity district and prevent
retrogression where we nust, as we are conpelled to do by the

mandates of the Voting Rights Act. Beyond that mandate, however
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the lines were drawn wherever traditional districting principles
led us without the consideration of race. Al t hough denogr aphic
changes did not always allow for a constitutionally appropriate
draw t hat reached the benchmark BVAP in every district, thereis no
net loss of mpjority-mnority districts in the state-w de plan and
the black voting age population in every district closely
approxi mates that percentage which the parties agreed was
sufficient to be both a mnority opportunity district under 8 2 and
nonr et rogr essi ve under 8§ 5.

3. The Specific Majority-Mnority House Districts

W turn now to the specific mpjority-mnority districts
present in the court plan. As noted previously, the Governor’s
pl an proposes 27 mgjority-mnority districts, whereas the House
pl an proposes 28 majority-mnority districts. The court-drawn plan
contains 29 majority-mnority districts. As to each, we nake the
foll ow ng additional findings.

First, the parties agreed that twenty-one districts --
Districts 23, 25, 31, 49, 50, 51, 57, 59, 62, 66, 70, 73, 74, 76,
77, 82, 91, 95, 101, 109, and 121 -- all satisfied the G ngles test
and that the proposed plans had all been drawn to a |Ievel
sufficient to provide black voters an equal opportunity to el ect
t he candi dates of their choice. This was confirnmed by Dr. Ruoff in
his testinony. In addition, Dr. Ruoff testified that Districts 111

and 122, while in danger of losing their opportunity status due to
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antici pated devel opnent, also net the G ngles test and were drawn
to provide the requisite equal opportunity. W agree that the
cores of these districts are located in areas that satisfy the
G ngles test and, while not adopting either plan’s iteration in
full, the court’s draw of these districts acconplishes simlar
| evel s of opportunity.

The draws of two districts -- Districts 41 and 64 -- in the
proposed plans are, according to Dr. Ruoff, at questionable |evels
to be called “equal opportunity” districts, but cannot be drawn at
a higher BVAP level wthout racially gerrymandering. Havi ng
determ ned that the areas do neet the G ngles factors, the court’s
pl an mai ntains these districts as mgjority-mnority and at a | evel
simlar to that proposed by the parties and which the court
believes will be sufficient to provide the black voters an equal
opportunity.

According to Dr. Ruoff, three districts -- Districts 102, 103,
and 116 -- are drawn to a marginal |evel of equal opportunity by
t he proposed plans, but should be maintained as majority-mnority
districts. Having considered the areas in conjunction with other
districting principles, the court agrees that Districts 102 and 116
nmeet the G ngles factors. Under the court plan, they contain BVAP
| evel s that approxi mate those proposed by the parties and that the
court believes is sufficient to provide an equal opportunity. As

noted previously, District 103 could not be drawn to the proposed
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| evel of equal opportunity without violating the existing community
of interest between the residents of the City of Georgetown and t he
CGeorget own County coastal community; therefore, it falls just shy
of a mpjority-mnority district.

Finally, Dr. Ruoff testified that District 118 was in serious
jeopardy and that District 12 was a questi onabl e equal opportunity
district. As previously noted, the court found that District 12
could and should be maintained as an equal opportunity district,
and the court has drawn that district accordingly. However, for
the reasons previously discussed, the court weighed all of the
rel evant considerations and concluded that the severe popul ation
variance in District 118 and its surrounding districts dictated
that it be collapsed and relocated to an area of substantial
popul ation growh in Beaufort County. As a result of that
col | apse, however, District 113 recouped nuch of its population
shortfall from the constituents of the collapsed District 118
causing its BVAP to increase from 32.15%to 50.11% which we al so
believe provides the mnority constituents in that area an equal
opportunity to el ect the candi date of their choice. Consequently,
t he nunber of majority-mnority districts inthis area suffered no
| oss.

V. The South Carolina Senate

A. Background
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The South Carolina Senate consists of 46 nenbers el ected from
si ngl e-menber districts. See S.C. Const., art. IIl, 8 1; State ex

rel. Mleod v. West, 153 S E. 2d 892, 894 (S.C. 1967). Prior to

Reynol ds’ one- person, one-vote nandate, each of South Carolina’ s 46
counties was entitled to elect one senator to serve a four-year

term See S.C. Const., art. Ill, 8 6; see also Smth, 946 F. Supp.

at 1177; O Shields, 254 F. Supp. at 711. In Burton, the three-
judge panel inplenented a court-drawn plan for the Senate, see
Burton, 793 F. Supp. at 1358-63, a plan that was subsequently

vacated by the Suprene Court. See Statew de Reapportionnment

Advi sory Conm, 508 U. S. at 968. The Burton court plan had created

el even bl ack-majority districts, ten of which had a majority-black

voting age popul ation. See Burton, 793 F. Supp. at 1362. On

remand, the General Assenbly passed a new redistricting plan for
t he Senate, which received approval fromthe Departnment of Justice
and becanme law. See Smth, 946 F. Supp. at 1181, 1201-02. This

| egi sl atively drawn plan created 12 bl ack-majority districts. See

id. at 1203.
However, in Smth, three of those districts -- Districts 29,
34 and 37 -- were subsequently declared to be the product of an

unconstitutional gerrymander. See Smith, 946 F. Supp. at 1210. In
1997, the General Assenbly passed a Senate plan to renedy the
unconstitutional Senate districts. It is the plan currently in use

and, therefore, is the last legally enforceable Senate plan. The
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current plan, applying either 1990 or 2000 census nunbers, contains
10 majority-mnority districts.

As with the House districts, it is wundisputed that the
exi sting Senate districting plan is now mal apportioned. Based on
the state’s total population of 4,012,012, the ideal Senate
district would have a population of 87,218 people. The tota
devi ation of the existing Senate districts is 48.16% wth District
46 overpopul ated by 21.15% and District 43 underpopul ated by
27.01% Nine of the ten mgjority-minority districts in the Senate
benchmark pl an, measured by total bl ack popul ati on, are
substantially low in popul ation.?®
B. The Proposed Pl ans

During the Senate phase, six plans were proposed to the court:
H 3003's version of the Senate plan, which was passed by the
| egi slature, but vetoed by Governor Hodges; two plans prepared by
Gover nor Hodges, designated Plan A and Pl an B; one pl an proposed by

Leat herman; one plan proposed by Colleton County; and one plan

28 As noted in nore detail infra, District 7is a mjority-
mnority district in ternms of total black population only. Thus,
the benchmark plan contains ten majority-mnority districts, if
defined as districts with a total black popul ati on that exceeds the
50% mark, but only nine mgjority-mnority districts that exceed the
50% mark in terms of BVAP. Unless otherw se noted, our reference
tomjority-mnority districts hereafter refers to those districts
that contain a BVAP greater than 50% An opportunity district, in
contrast, is one in which it is denonstrated (usually by election
data and expert testinony interpreting it) that the BVAP percentage
in a district is sufficient to actually afford the mnority
popul ati on an equal opportunity to elect the candidate of its
choi ce.
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proposed by Georgetown County. The ACLU proposed an illustrative
plan as well, but now place their full support behind the Senate
version of the Senate plan, asserting that it fully conplies with
t he one-person, one-vote requirenents of the Constitution and the
Voting Rights Act. As in the House case, the bul k of the evidence
present ed was desi gned to encourage this court to adopt the plan of
t he advocate and to point out the inproprieties of the other plans.

The Senate asserts that its plan better serves the goal s of
| east change, conpactness, preserving comunities of interest and
county |ines, and acconmmodati ng i ncunbents where practical. The
Senate also charges that the Governor’s plan cannot be adopted
because it facially violates 8 5 of the Voting R ghts Act by
reducing the overall nunber of effective mgjority-mnority
di stricts under the existing plan and by reduci ng the effectiveness
of individual majority-mnority districts by deliberately renoving
bl ack popul ati on fromnmajority-black districts and noving theminto
adj acent districts. The effect, as alleged by the Senate, is the
deli berate reduction of the BVAP in mpjority-mnority districts
bel ow t he point of equal opportunity in order to create so-called
“influence districts” -- majority white districts where bl acks
cannot el ect their candidate of choice, but will substantially aid
in the election of a white Denocratic candi date over a Republican
candidate. While the Senate asserts that such influence districts

may have nerit from a purely political standpoint, i.e., to
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i ncrease the probability that the Denocratic party will be able to
oust i ncunbent Republicans and regain control of the South Carolina
Senate, it asserts that political goal cannot be achieved at the
expense of retrogressing other districts and that this court cannot
engage i n such a political design. Sinply stated, the court cannot
draw a plan that intentionally aids one political party at the
expense of anot her.

The Governor, for his part, charges that the Senate plan is
racially and politically gerrymandered for the purpose of
“bl eachi ng” Republican-held districts and rendering them “safe”
Republican districts. As before, this generally anmounts to the
converse of the Senate’s argunent that the Governor has racially
gerrymandered districts to achieve the opposite result. By
i ncreasing the BVAP percentage in Republican-held districts, the
Governor increases the probability of a white Denpbcrat ousting the
Republ i can i ncunmbent in the general election, but at the expense of
| owering the BVAP in an adjoining majority-mnority district and
the concomtant ability for blacks to elect a black Denocrat in
that district over a white Denocrat. By increasing the BVAP in
current majority-mnority districts, the Senate Republicans avoid
that result and nmake the adjoining “superwhite” districts
Republ i can stronghol ds. Leat hernan has al so proposed a Senate pl an
that generally advances the Republican point of view, basing

communities of interest upon votes cast for a particul ar candi dat e.
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Again, these are political argunents that we cannot and do not
endorse, and involve issues that are not appropriate for our
consideration in the draw

Col l eton County asserts, as before, the inportance of county
lines to our inquiry. The Senate Plan splits Colleton County into
three districts, D strict 38, 39 and 45. Noting that the
approxi mately 38, 000 people in Colleton County could fit within one
senate district (and even then not hold the majority), they ask us
to consider their plan for splitting Colleton County into only two
districts, Districts 38 and 45.

Georgetown County is divided between Senate District 32,
| ocated west of the City of Georgetown in a nore rural part of the
County, and District 34, |ocated on the coastal side of the County.
Essentially, Georgetown’s plan advocates a proposal that maintains
the core of District 34 along the coast of Georgetown, wth
Georgetown as the hub or core. As part of its proposal, Georgetown
al so advocates the retention of the City of Georgetown in District
34, based upon the assertion that it shares the coastal-based
comunity of interest (fishing, beach and environnental concerns in
particular) with the other parts of that district.

Agai n, we have carefully considered the plans proposed by al
of the parties, but conclude that none conply fully with the
criteria that govern a court-drawn plan. As was the case in the

House phase of this litigation, the evidence presented denonstrat ed
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that political policies and goals were the driving force in
determning the draws of the plans submtted by the Senate,
Leat herman, and the Governor. |In particular, we note that while we
may consi der race to the extent authorized by the Voting R ghts Act
-- to avoid mnority vote dilution and retrogression -- we are
aware of no authority, and have been pointed to none, that would
permt us to draw district lines based upon what anounts to
political policy decisions as to who best can represent the w shes
of mnority voters. Accordingly, this court has drawn its own pl an
in accordance with the criteria that guide us, consulting the
proposed plans for common ground where possible.
C. The Court’s Plan

1. Popul ation Equality

First, the court plan satisfies the one-person, one-vote
standard required by the Equal Protection clause. As we did in the
House case, the court generally sought to maintain the cores of the
existing districts, adding or subtracting conpact and conti guous
popul ation as individual district requirenents dictated to correct
t he popul ation deviations. The district-wide plan has a total de
mnims variation of plus 0.96% and mnus 0.85% And, the plan
does not pit any incunbents against each other in the sane
districts.

2. The Voting R ghts Act
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The parties agree that none of the proposed pl ans run af oul of
the requirenments of 8 2 of the Voting Rights Act. Neither does the
court plan. Rather, the application of 8 5 of the Voting Rights
Act to the Senate districts is the source of the dispute.

Al'l proposed plans, save those of the CGovernor, maintain the
current benchmark of nine majority-mnority districts, plus
District 7, at levels sufficient to provide the mnority voters an
equal opportunity to elect their preferred candidate. The
Governor’s proposed plan maintains only eight majority-mnority
districts, plus District 7, at a level of equal opportunity, which
the others contend is retrogressive.

More specifically, all of the proposed plans nmaintain
Districts 19, 21, 30, 32, 36, 39, 42, and 45 as mgjority-mnority
districts -- that is, each district has a BVAP that exceeds the 50%
mark -- and at levels that each plan’s advocate believes to be
sufficient to provide the mnority voters an equal opportunity to
el ect the candidate of their choice.

Two other districts -- District 7 in Geenville and D strict
17 in the Chester/Fairfield area -- have historically been
majority-mnority opportunity districts under the existing plan,
but cannot be maintained as such. Under the benchmark plan, just
over 50% of the total population of District 7 is black, but the
current BVAP falls just below the 50% mark. Additionally, the

district has lost so nuch popul ation (-15.06% devi ation) that the
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parties agree it can no longer be drawn with at |east 50% total
bl ack popul ation or black voting age popul ati on, w thout i nproper
raci al gerrymandering. However, all parties agree that the BVAP in
District 7 is still high enough for it to be an equal opportunity
district and the district is currently represented by a black
i ncunbent. District 17 has a total popul ati on and BVAP i n excess
of 50% under the benchmark plan, but also suffers from a
substanti al popul ati on shortage (-12.77% . However, it is obvious
that it can no |onger be drawmm wth a BVAP over 50% or as one of
equal opportunity w thout wunconstitutionally gerrymandering the
district.

The Senate plan, however, would add black voting age
popul ation to District 40, located in the Orangeburg area, to make
it a mjority-mnority district where blacks have an equal
opportunity to el ect the candi dates of their choice. Although the
Governor’s plan produces a district with only 46. 96% BVAP, Senat or
Brad Hutto, the Denocratic Senator who currently represents
District 40, encouraged the court to increase District 40's BVAP to
over 50%

Mnority Districts 30, 32 and 36 generated t he greatest anount
of discussion. Al located in the Pee Dee area and currently | ow
in population, they surround the Republican-held District 31 in
Florence. Wiile nost of the submtted plans keep these districts

at a BVAP | evel of 58%to 59% the Governor’s plan reduces the BVAP
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inDstrict 30 (currently represented by a mnority candi date) from
58.69%to 52.00% reduces the BVAP in District 32 (which has never
elected a mnority candi date) from58. 27%to 50.93; and reduces the
BVAP in District 36 (which also has never elected a mnority
candi date) from 58.37% to 52.46% As a result, it appears, the
Governor’s plan can maintain, and even slightly increase, the BVAP
percentage in District 31 from 29.58% to 31.91% conpared to the
Senate’ s BVAP percentage of 22.34%

3. The Specific Senate Majority-Mnority Districts

The court-drawn plan contains nine majority-mnority districts
devel oped fromthe cores of the existing districts, plus D strict
7, at sufficient levels to afford the mnority voters an equal
opportunity to elect their preferred candi date. Al of these
districts were drawn using the state’'s traditional districting
principles along with consideration of the conpact and conti guous
bl ack population in and adjoining the cores of those districts.

Eight of the nine majority-mnority districts in the court
plan are drawn as majority-mnority districts in both the Senate
and Governor’'s plans; they are Districts 19, 21, 30, 32, 36, 39,
42, and 45. Also, like the Senate and Governor, the court plan
does not attenpt to maintain District 17 as a majority-mnority
district given the overwhel m ng evidence that it cannot be done in
a manner to ensure equal opportunity W thout racially

gerrymandering the district. Thus, the only substantial difference

93



in this respect lies in the court’s draw of District 40 as a
majority-mnority district, as the Senate plan did, in order to
both prevent retrogression in the state-w de voting strength of
bl acks and to protect the naturally conpact voters within the area
fromthe dilution of their voting strength.

The BVAP of each preexisting mgjority-mnority district in the
court plan was reduced sonmewhat fromthe benchmark plan, this being
caused primarily by the existence of abnormally high levels of
bl ack popul ati on established by the previous gerrymandering of the
district lines and by the subsequent |oss in population within the
districts. However, we are satisfied that the BVAP for each
district in the court’s plan is the best that could be reached
consistent with our responsibilities under the Voting R ghts Act
and other districting principles. And, we are confident that the
BVAP | evel s are sufficient in each district to provide the mnority
voters of each an equal opportunity to el ect the candidate of their
choi ce. In reaching these conclusions, we have carefully
consi dered t he vol um nous expert testinony and statistical evidence
presented to us, and note that, wth one exception, the BVAPs in
the court plan closely approximate or exceed the points of equal
opportunity arrived at by each expert.

The one exception is District 36, |located in the Pee Dee area
of the state. Both the Senate and the House draw the district as

amjority-mnority district, but differ substantially on the BVAP
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| evel necessary to render it an equal opportunity district. The
Governor’s expert, Dr. Epstein, opined that a district in the Pee
Dee region generally requires a BVAP of only 48.19% to give black
voters an equal opportunity, and the Governor draws the district at
52. 46% BVAP. Dr. Ruoff and Dr. Loewen, on the other hand, both
testified that the district needed a BVAP in excess of 57%to give
mnority voters an equal opportunity to elect a mnority candi date
of their choice, but base this conclusion on a denonstrated | ack of
cohesion anong the black voters in that district in the |[ast
several elections. Everyone acknow edges, however, that D strict
36 is currently represented by a popular and |ong-serving white
Denocratic senator.

W agree with the parties that D strict 36 should be
mai ntai ned as a majority-mnority district. However, the experts’
anal yses of the election data clearly reveals that District 36 is
atypical for South Carolina and, in particular, for the Pee Dee
region of South Carolina in that blacks are crossing over in
sufficient nunbers to vote with a highly polarized white community
to elect a white incunbent over a black challenger. Nevertheless,
the district is currently a mpjority-mnority district in the
benchmark plan, and the racial conposition of the population
residing there and traditional districting principles naturally |ed
to District 36 remaining a mjority-mnority district.

Additionally, we view the |ack of cohesion in the black comunity
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as induced by the years of faithful constituent service by the
| ong-serving white Denocratic senator, and we question the
testinmony that an extraordinarily high BVAP is necessary to nmake
District 36 one in which mnorities have an equal opportunity to
el ect the candidate of their choice for purposes of the Voting
Rights Act. W nust remenber that the question is not what BVAP
woul d be necessary to defeat a popul ar incunbent; the question is
what BVAP is required to insure that the mnority popul ati on has an
equal opportunity to elect a mnority candidate of choice in an
open election. W are convinced by the testinony that the bloc
voting by black citizens that has been denonstrated to exist in
South Carolina generally and in other parts of the Pee Dee area in
particul ar woul d al so occur in District 36 during an open el ection
and, therefore, that a BVAP consistent with that required in other
parts of the Pee Dee is proper. Accordingly, we believe the BVAP
t hat exists under the court’s plan, 55.15% also will be sufficient
to make this an opportunity district for mnorities in an open
el ection.

The court plan also draws District 40 as a majority-mnority
district. District 40 previously had a BVAP of 48.73% al nost
enough to make it a mpjority-mnority district. The bl ack
popul ation in this highly polarized area is sufficiently |large and
geographically conpact to satisfy the Gngles test, and this

popul ation coupled with traditional districting principles quite
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naturally led to its being drawn as an opportunity district. W
are al so satisfied that the BVAP we establish (51.02% w |, based
upon the expert testinony of Dr. Loewen, make this district one of
equal opportunity. And, by drawing District 40 as an opportunity
district, we avoid the retrogression in the total nunber of such
districts state-wide that the loss of District 17 would ot herw se
cause.

In sum there is no inpermssibleretrogressioninthe court’s
Senate plan. The nunber of mpjority-mnority seats, neasured by
bl ack voting age popul ation, remains the sane as in the benchmark
plan. And, the changes in voting strength reflected in the BVAP
for each district, caused by our correction of the likely racial
gerrymandering of the 1990s and t he subsequent drops i n popul ati on,
are m nor and do not represent a dimnution of the effective voting
strength of the mnority population in those areas. Consequently,
in our judgnent, 8 5 of the Voting R ghts Act has been satisfi ed.
Section 2 of the Voting R ghts Act has also been satisfied. The
only newdistrict required by 8 2 has been created. Additionally,
we have wei ghed the testinony and verified that the BVAPs in all of
the majority-mnority districts and in District 7 are sufficient
for mnorities to have an equal opportunity to el ect the candi date
of their choice.

VI. The United States House of Representatives

A. Background
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Based upon the results of the 2000 census, South Carolina is
entitled to keep its six seats in the United States Congress. Wth
a total population of 4,012,012, the ideal congressional district
should contain 668,669 persons. Four of South Carolina’ s six
existing districts are overpopul at ed: the First District is
over popul ated by 16,096; the Second District is overpopul ated by
62,353; the Third District is overpopul ated by 1,470 persons; and
the Fourth District is overpopul ated by 1,666 persons. The Fifth
District i s underpopul ated by 13, 144 persons. The Sixth District,
whichis South Carolina s only existing nmgjority-mnority district,
i s severely underpopul ated by 68, 443 persons. The parties concede
that all of the existing congressional districts are nmal apporti oned
based upon the 2000 census, and therefore in violation of Article
|, 8 2 of the Constitution, and that the General Assenbly and
Governor are at an inpasse in the redistricting process.

B. The Proposed Pl ans

A nunber of plans have been subm tted for consideration by the
court. First, the House and Senate have a joint |egislatively
passed plan (the “General Assenbly plan”), which was vetoed by the
Governor; the Governor has offered two proposed plans; Leat herman
has of fered two proposed plans; and Colleton County has offered a
proposed plan. The General Assenbly plan and t he pl ans proposed by

Leat herman all have a total deviation of plus or m nus one person.

98



The Governor’s plan deviates from plus nine to mnus eleven
per sons.

Wth regard to the Voting Rights Act requirenents, the parties
agree that there remains a single possibility for a majority-
mnority congressional district in South Carolina — the existing
majority-mnority Sixth Congressional District, which has as its
core the substantial and predom nately bl ack popul ati ons in the Pee
Dee area and in portions of adjoining Richland and Charl eston
Counties. The Sixth District, which is currently represented by
t he Honorabl e  Janes C yburn (the only African-Anerican
congressional incunbent in South Carolina), has a current BVAP
based upon the 2000 census popul ation, of 57.78% Al parties
agree that the Voting R ghts Act requires the maintenance of this
single district as a mgjority-mnority district in South Carolina,
and all proposed plans incorporate the core areas of the current
district. The dispute anong the parties arises over the specific
i nes that shoul d enconpass constituents of the Sixth Congressional
District.

The General Assenbly plan achieves a BVAP in the Sixth
District of 54.12% To resolve the severe population loss in the
district, the GCeneral Assenbly plan proposes to elimnate the
current split in Colleton County between the Second and Sixth
Districts and to place the county entirely in the Sixth D strict.

The splits of Orangeburg and Cal houn County between the Second and
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Sixth Districts are naintained. The splits of Lee County and
Darlington County between the Fifth and Sixth Districts are
removed, but Sunter County, in the Pee Dee, and Richland County
remain split, as do Dorchester, Berkel ey, and Charl eston Counti es.
CGeorgetown County is also split in the General Assenbly plan.

The Governor has proposed two congressional redistricting
pl ans: CGovernor’s Plan A and Plan B. The two plans are nearly
identical, achieving BVAP percentages of 53.05% and 53.01%
respectively. Both plans reflect the Governor’'s desire to
elimnate the existing splits of Oangeburg County and Cal houn
County between the Second and Sixth Districts and to place those
counties entirely within the Sixth D strict, as well as the
Governor’s desire to avoid a split of Georgetown County. To
acconplish these goals, the Governor elimnates the split of
Col l eton County, but places it whole within the Second District.
Li ke the General Assenbly plan, the Governor elimnates the splits
of Lee County and Darlington County, but maintains the splits in
Sunt er County, Richland County, Dorchester County, Berkel ey County,
and Charl eston County. However, the Governor’s plans al so nove the
Savannah River Site in Aiken County fromits honme in the Third
District to the Second District. And, Governor’s Plan B, at the
appar ent request of Congressnman Cl yburn, proposes the rel ocation of
Fort Jackson, the largest mlitary installation in South Carolina,

fromits present hone in the Second District, which is currently
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represented by Congressman Joe Wl son, tothe Sixth District, which
is currently represented by Congressnman C yburn.

Both of Leatherman’s plans neke dramatic changes to the
Second, Fifth, and Sixth Congressional Districts. Designated the
“Court E Plan” and “No Retrogression Plan,” the plans achieve a
BVAP percentage of 56.57% and 58.37% respectively. They are
admttedly partisan-based draws, designed to maxim ze the el ection
of Republican candi dates. For the sane reasons, they are
inconsistent with this court’s goal of achieving population
equality with the mnimal effect upon the status quo. \Wile we
have considered these plans, we find themto be of quite limted
utility to us in our draw.

Finally, Colleton County has appeared for the sol e purpose of
advocating that the County, which is currently split between the
Second District and the Sixth District, be kept wholly within one
congressional district in the court-inposed plan. Prior to the
court-drawn plan of Burton, Colleton County was placed wholly
within the First District. However, Colleton County takes no
position as to which district it would prefer to be placed wthin,
so long as it is placed wthin it whole.

C. The Court’s Plan
1. Popul ation Equality
In keeping wth our overriding concern, the court plan

conplies wwth the ““as nearly as practicabl e ” popul ation equality
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requi renent of Article 1, 8 2 of the Constitution, Karcher, 462
US at 730, with a deviation of plus or mnus one person. In
drawi ng the court plan, the court consulted both the existing 1994
plan, originally drawn by the court in the Burton litigation and
| ater enacted by the General Assenbly, as well as the predecessor
Congressional plan from the 1980s. As we did in the House and
Senate cases, we generally sought to maintain the cores of the
exi sting congressional districts, addi ng or subtracti ng conpact and
conti guous popul ation as individual district requirenments dictated
to correct the popul ati on devi ati ons.

2. The Voting R ghts Act

The parties agree that the 1994 plan enacted by the General
Assenbly is the benchmark plan for purposes of the Voting Rights
Act. This existing congressional plan was substantially drawn by
the three-judge court in Burton in 1992, and later codified with
slight nodifications by the General Assenbly. See S.C. Code Ann.
8§ 7-19-40 (Law. Co-op. Supp. 2001). In 1996, the Sixth District

was chal | enged under Shaw/ M Il er principles as an unconstitutional

raci al gerrymander, see Leonard, et. al. v. Beasley, et. al., 3:96

Cv 3640 (D.S.C. filed Dec. 6, 1996), but the parties settled the
matter wthout resolving the constitutionality of the Sixth
District. I nstead, the state defendants agreed to concede that
raci al considerations predom nated over traditional districting

principles in the draw of the Sixth District should the Leonard
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plaintiffs bring another such challenge after the 2000 census and
redistricting process was conpl et ed.

In this case, no 8 2 concerns have been rai sed by the parti es.
| ndeed, the parties agree that 8 2 Il egally requires mai ntenance of
the Sixth District as a majority-mnority district and that its
core population is the substantial and predom nately black
popul ation located in the Pee Dee and adjoining counties of
Ri chl and and Charl eston. Furthernore, the creation of the district
in 1994 by the CGeneral Assenbly, and the proposed plans of the
current General Assenbly and Governor, are persuasive evidence that
the preservation of the district is now a nonpartisan districting
policy of the state.

However, the district is presently over 68,000 persons lowin
popul ati on and, therefore, could only maintainits status as a § 2
district if there is sufficiently conpact mpjority or near
maj ority-black population in areas contiguous to the core of the
existing district which shares a comunity of interest with the
exi sting constituents and in a nunber sufficient to make up the
existing deficit without losing myjority-mnority status overall.
W agree that there is and, therefore, that 8 2 and 8 5 of the
Voting Rights Act require the mai ntenance of the Sixth District as
a mpjority-mnority district. W believe the mnority popul ation

inthe core areas of the Sixth District, as drawn by the court, is
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sufficiently conpact and shares a sufficiently strong conmmunity of
interest to warrant being a majority-mnority district.

Application of the 2000 census figures to the 1994 benchnark
pl an produces the current BVAP of the Sixth District at 57.78%
Apparently acknow edging the inpossibility of drawing a
congressional district that maintains this BVAP | evel, the General
Assenbly and Governor do not chal |l enge each other’s proposed pl ans
on the basis of 8 5 of the Voting Rights Act. As noted previously,
both plans contain a BVAP of between 53% and 54% Rather, only
Leatherman raises 8 5 as an issue in the Congressional case,
asserting that we should strive to achieve the current benchnmark
BVAP in the Sixth District, and proposing two alternative draws
t hat achi eve a BVAP of 56.57% and 58. 87% respectively.

In drawing the borders of the Sixth District, we generally
followed the existing |ines of the 1994 plan. |In doing so, we al so
remedi ed those aspects of the 1994 plan that appeared to reflect
t he unnecessary subordination of traditional districting principles
to race. The result was our elimnation of sonme of the rougher
lines and “fingers” that plague the existing plan and that were
apparently the subject of prior challenge in the Leonard
pr oceedi ng. Havi ng done so, we found that there was still a
sufficiently numerous, geographically conpact, and politically
cohesive mmnority population in the area to require the

preservation of a mnority district there.
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In drawing the district, however, we discovered that the
magni t ude of the popul ation shortage in the Sixth District reveal ed
by the 2000 census, coupled with our correction of sone of the
gquestionabl e aspects of the existing plan, only allowed for a
constitutionally proper draw that has a 53.75% BVAP in the
district. W are satisfied that we have narrowy drawn the
district and achieved a BVAP that does not result in a dilution of
the effective voting rights of the district’s mnorities. |ndeed,
Congressman Janes Clyburn testified that a BVAP of 53% or above
woul d be sufficient to allow the mnority constituency a fair
opportunity to elect a non-incunbent black candi date of choice in
the district. In sum the court’s draw of the Sixth District does
not run afoul of the standards inposed by 8 5 of the Voting Ri ghts
Act. Although the overall voting strength of the mnority voters
in the Sixth District is |lowered, the result cannot be avoided
W t hout running afoul of the strictures inposed upon us by the
Equal Protection Clause and is not one which causes “a
retrogression in the position of racial mnorities with respect to
their effective exercise of the electoral franchise.” Beer, 425

U.S. at 141 (enphasis added); see also Abrans, 521 U S. at 95.%°

29 W note that the court attenpted several alternative
draws of the Sixth District that would maintain it as a Pee Dee and
Low Country district and elimnate the splits of either Richland
County or Charl eston County, or both. However, we found that it
was not possible to create a mgjority-mnority district that
achieved a greater than 53% BVAP without splitting nearly every
adj oi ning county along racial |ines and causing major changes in
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3. O her Considerations in the Draw of District Six

We al so considered the areas of dispute anong the parties as
to the precise lines of the Sixth District. Although our draw of
the Sixth District incorporates the same cores of those in the
existing plan and the proposed plans, our ultimte plan varies
somewhat fromall of the others.

Under the current plan, the Second District contains all or
portions of 11 counties and the Sixth District contains all or
portions of 16 counties. The House plan places the Second Di strict
inall or part of 10 counties and places the Sixth District in all
or portions of 14 counties. The Governor’s plan places the Second
District inall or part of 9 counties and places the Sixth D strict
in all or portions of 12 counties. The court’s plan places the
Second District in all or part of 10 counties and places the Sixth
District in all or part of 14 counties. Therefore, the court’s
pl an, |i ke those of the General Assenbly and the Governor, inproves
upon the current plan in at least this limted respect.

The major differences between the General Assenbly and the
Governor stemfromthe proffered splits of Orangeburg, Cal houn, and
Georgetown Counties. The General Assenbly proposed to maintain the
existing splits of Orangeburg and Cal houn Counties between the
Second and Sixth Districts, elimnate the split of Colleton County

and place it wholly within the Sixth District, and split Georgetown

every ot her congressional district in the state.
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County between the Sixth and First Districts. The Governor, on the
ot her hand, proposed to elimnate the existing splits of Orangeburg
and Cal houn Counties and place those counties wholly within the
Sixth District; elimnate the existing split of Colleton County,
but place it wholly within the Second Di strict; and keep Geor get own
County wholly within the First District.

In the court’s plan, Darlington County is renoved from the
Sixth District and placed wholly wthin the Fifth D strict.
Beaufort County is placed wholly within the Second District,
elimnating that split as well. The split of Colleton County is
elimnated by placing Colleton County wholly wthin the Sixth
District, but a split is created in Georgetown County between the
Sixth District and the First District.

Wth regard to Orangeburg County and Cal houn County, the court
considered elimnating the existing splits, but elected to maintain
the status quo in those areas by maintaining the splits (albeit in
a slightly cleaner fashion), and to provide needed population to
the Sixth District instead fromthe remai nder of Colleton County
resi dents. According to the evidence, the western portions of
Orangeburg County and Cal houn County are an inportant part of the
exi sting core of the Second District. Indeed, in the 1980s, and
for nost of the twentieth century, Cal houn County and Orangeburg
County were |ocated wholly wthin the Mdlands-based Second

District. It was the creation of the majority-mnority district
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conpelled by 8 2, and first drawn by the Burton court in 1992, that
renoved the eastern portions of those counties from the Second
District, adding the predom nately bl ack populationin that areato
t he conpact and conti guous majority-bl ack popul ati on of the Pee Dee
tocreate the Sixth District. As aresult, the Second District was
forced to partially mgrate away fromits M dl ands base, picking up
Al | endal e, Hanpton, Jasper, and Beaufort counties.

The |l egislature’s draw after Burton al so necessitated renoval
of a portion of Colleton County fromits hone inthe First District
(a predom nately coastal district) and placenent of it within the
Second District. Thus, unlike the western portions of O angeburg
County and Cal houn County, which have always been in the Second
District, the Colleton County constituents in the Second District
are rel ative newconers, placed there as a result of conpliance wth
the Voting Rights Act in the 1990s.

This court, therefore, was faced with a nunber of conpeting
considerations in this area. Viewng the Sixth District in
isolation fromits surrounding districts, we consi dered addi ng the
needed population from the contiguous majority-black area of
Col I eton County, as well as the contiguous ngjority-black counties
of Allendale, Hanpton, and Jasper, currently in the Second
District. But, this decision would have isol ated Beaufort County
fromthe Second District, necessitating its inclusion in the First

District and resultant |arge changes to the cores of all three
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districts. Accordingly, we elected to nmaintain the split of
Orangeburg and Cal houn Counties, which preserved these core areas
of the Second District and caused the fewest changes el sewhere.

Qur decisions in these areas did, however, inpact Ceorgetown
County. Under the current plan, Georgetown County is |ocated
wholly within the First District. Under the General Assenbly plan,
CGeorgetown County is split between the First and Sixth districts.
The Governor proposed that Georgetown County be contai ned wholly
within the Sixth District.3 The court plan splits Georgetown
County (albeit in a different fashion than that proposed by the
Ceneral Assenbly plan), dividing its residents between the Sixth
District and First District.

Weighing all the conpeting considerations, we believe the
county splits in our plan, however unfortunate they may seemin
i sol ati on, best serve the concurrent goals of achieving popul ation
equality, preserving the cores of the existing congressional
districts, and maintaining the Sixth D strict as a mjority-
mnority district under the Voting R ghts Act while recognizing

state redistricting principles.

4. Fort Jackson and the Savannah River Site
30 I nterestingly, although Georgetown participated in the
other phases of this Ilitigation to advocate its particular

interests, the citizens of Georgetown did not propose a plan nor
ot herw se participate in the Congressional phase.
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We al so considered, but rejected, CGovernor Hodges' proposed
rel ocation of Fort Jackson fromthe Second District to the Sixth
District in his Plan B. Congressman Cyburn testified that he
requested the relocation of Fort Jackson fromthe Second District
to the Sixth District upon the death in the fall of 2000 of
Congressman Fl oyd Spence, who represented the Second District.
Prior to his death, Congressman Spence served as Chairman of the
House Arnmed Services Committee. The Second District is now
represent ed by Congressman Joe W1 son, who was el ected in a speci al
el ection after Congressman Spence’s deat h.

According to Congressman C yburn, who testified at trial, as
a senior nenber of Congress and a nenber of the House
Appropriations Commttee, he is nowin a better position than the
recently el ected Congressman Wl son to serve the interests of Fort
Jackson. Not surprisingly, Congressnman WI son expressed a contrary
opi ni on. He testified that Fort Jackson should remain in its
hi storical place in the Second District and that, in any event, he
has now been el ected a nmenber of the House Arned Services Conm ttee
and can serve the Fort’s interests as well or better than
Congressman C yburn.

W express no opinion on the issue of whether Congressman
Cl yburn or Congressman Wl son is best suited to serve the interests
of Fort Jackson. W are confident that both nen will attenpt to

serve this inportant South Carolina interest regardless of its
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district honme. However, even were we to agree that the nove had
sone political benefit, such an inportant change to the core of an
existing district in aredistricting plan, based upon not hi ng nore
than our determ nation that one elected official wll do a better
job than another, is clearly beyond the scope of our renedial
aut hority. The Governor’s attorney has inplicitly conceded the
sane, admtting that the requested relocation of Fort Jackson has
no rel evance to the task of renmedying the mal apporti onnment of the
exi sting congressional districts in a manner consistent with the
mandates of the Voting Rights Act. W think that obvious truth,
and adm rabl e concession, ends the matter. For largely the sane
reasons, we also rejected the Governor’s proposal to nove the
Savannah River Site entirely fromthe Third District to the Second
District.
VI1. Concl usion

In drawing the plans to renmedy South Carolina' s
unconstitutional districting plans, we have approached our task
with great concern, attenpting to apply federal redistricting
principles in such a way as to preserve, where possible, the status
gqguo in South Carolina and to mnimze the damage to existing
districts where | arge popul ati on changes have occurred. W have
al so attenpted to adhere to the requirenents that the Voting Rights
Act would inpose upon the South Carolina legislature in the

redistricting context, in order to avoid the inposition of a plan
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that mght have the unintended effect of diluting the voting
strength of South Carolina’s mnority population or a plan that
unnecessarily retrogresses the fragile gains mnority voters have
achieved over the past tw decades in this state. Li ke our
predecessors faced with the task in the 1990s, we encourage the
General Assenbly and the Governor to work together to adopt any
plan that could inprove upon what we have done. They are, of
course, in the best position to do so. W have done our best in
the interim

ACCORDI NG&Y, IT IS HEREBY ORDERED that the State of South
Carolina is hereby enjoined fromconducting any further elections
under the existing electoral districts for the South Carolina House
of Representatives, the South Carolina Senate, and the United
St at es Congr ess.

I T I'S FURTHER ORDERED that the redistricting plans for the
Sout h Carolina House of Representatives (set forth at Exhibit A),
for the South Carolina Senate (set forth at Exhibit B), and for the
Sout h Carolina Congressional Delegation (set forth at Exhibit C) 3
shall be the | awful election districts for each of those bodies for
the elections scheduled in 2002 and for all subsequent elections

until the South Carolina General Assenbly, with the approval of the

31 A conpact disc of the court-proposed districts wth
popul ati on summary statistics, including block equivalency files
based on the Census 2000 PL94-171 data file, are attached as
Exhi bit D.
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Governor and in accordance with 8 5 of the Voting R ghts Act, ends
its current inpasse and enacts a redistricting plan for any or all
of them

I T 1S SO ORDERED.

William B. Traxler, Jr.

United States Circuit Judge

March 20 . 2002
Columbia, South Carclina
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